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Respondent. /\rov. 4. 


Oil Appeal fi'oni the Couti of the Financial Comniissionet^ of OndU. 

In a joint Hindu family, in which partitions of family property have 
formerly taken place, the fact that there has been no division of the estate 

during six or seven generations does not deprive the members of the right 
to demand a partition. 

Rule against giving special leave to re-open the whole case, when applica¬ 
tion is made for the first time at the hearing of the appeal. 

The appeal in this case was brought from a judgment of the 

Financial Commissioner of Oudh. By that judgment, which was 
delivered upon review, the Financial Commissioner reversed his 
own previous judgment, passed upon special appeal, and also the 
judgments of the two Lower Courts of the Assistant Settlement 
Officer and of the Commissioner of Khyrabad. The Appellant 
had sued his brother, the Respondent, for partition of their ances- 
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tral talook of Bonneatnow. According to the three earlier judg¬ 
ments, the Appellant was held entitled to partition, as a member 
of a joint Hindu family. By the judgment appealed from, he 
was held only entitled to receive suitable maintenance from his 
elder brother. 


Davi Singh. The talook in question had been allotted to the ancestor of the 

litigants upon a partition of the joint family of which he was 
a member, and it had belonged for several generations to his 
descendants, forming an undivided family, which was at the time 
of suit represented by the Appellant and Respondent, the sons 
of one Runjeet SingK deceased, and their first cousins, Kalka 
Singh and Cheyt Singh^ the sons of Khulluk Singhs deceased, the 
brother of Runjeet^ all the other branches of the family having 
died out. No partition had taken place for the last six or seven 
generations. Down to the time of the British annexation of Oudht 
the engagement for the public revenue was entered into in (he 
name of one member of the family, who was called the kabuliatdar. 
At the first Summary Settlement, made after the annexation of 
Oudh in 1856, the Appellant and Respondent and their uncle 
Khulluk^ then alive, were jointly admitted to engage for the reve¬ 
nue of Bonneatnowf the Respondent having stated to the Settle¬ 
ment Officer that those persons were his co-sharers. At that time 
the Appellant was a very young man, of about fourteen or fifteen 


years of age, and the Respondent was about nine years older, and 
managed the joint estate. 


Khulluk Singh was said to have died 1269 Fuslee, or 1861, and 
to have been previously in bad health. When the operations of 
the land settlement of Oudh were resumed, in 1859, after the re¬ 
bellion, a joint application for settlement of Bonneattiow was made 
in the names of the Appellant and the Respondent; but the engage¬ 
ment was taken in the name of the Respondent alone, on the 16th 
of March, 1859. In the like manner, when the Respondent, in 
May, 1859, set up a claim for exemption from payment of revenue 
as to the lands of Lallpore (a distinct property), he, in his deposi- 

tion, stated that they belonged to him and the Appellant alone. 

In that case a joint sunud of Lallpore was granted to the Appel- 
lant and the Respondent for their lives. After the settlement, the 
Appellant and Respondent continued to live jointly. 
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The present suit was instituted by the Appellant against the hC. 

Respondent on the 30th of May. 1865, in the Settlement Court .873 

of Seetapore, to which jurisdiction over all suits relating to the 
title or succession to land had been given by Act XVI. of 1865. 

The Settlement Officer, after examining the Respondent, ob- 

serve in his judgment: I see no reason to take any evidence Davi Singh. 
in the case, as there is no point of fact at issue between the 
parties, the case turning entirely on a point of law, to wit, whether 
or no Plaintiff is entitled to his share, the estate not having been 
divided for SIX or seven generations ;’'and he was of opinion that 
the mere fact of the talook not having been partitioned for some 
generauons did not shew a custom against partition, and held that 
It was indisputable that Plaintiff and Defendant were even up 
o the present moment living together with their respective wives 
and their mother and sisters in one house, and were to all intents 
and purposes one, with common interests and a common purse." 

T custom on partition, the 

» hTm ““'•■“W'V 

The Defendant appealed to the Commissioner, who took further 
evidence, and looked into the family accounts, for the purpose 

of satisfying himself as to whether the purse was in common or 

The following passages are extracted from his judgment 

‘^The accounts are not very intelligible ; indeed, it is not easy ,0 
discover on what principle they have been kept, but there seems no 
doubt that, though the elder brother, who is thirty-three or thirty- 

throuinrh ’ Tconsiderable sums passed 

twen^ five ' ^wenty-four or 

twenty.five, m some entries the plural number is used and it 

tZ i r fails to prove that Respondent 

received a separate maintenance. 

AleT?" Summary Settlement both 

Appellant and Respondent were admitted to engage ; that at last 

Summary Settlement, a petition, dated 2nd January. 1859. was filed 
the joint names of Appellant and Respondent, setting forth that 

B 2 
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they had been settled with in 1264 Fusli. and applying to be 
again admitted to engage. 

“ Laita Stitgh, Karinda, deposed on behalf of both, that the 
zemindary was theirs, that they had been settled with, etc., and 

that there was no other sharer. 

"In the settlement Form A., the name of Appellant only is 
entered as the kabuliatdar of the first Summary Settlement, which 
was a mistake, both Appellant and Respondent having been settled 
with, and Davi Singh, Appellant's name, only was entered for the 
present Summary Settlement. Afterwards, on the 27th April. 
1859, in an investigation regarding a mafi belonging to the estate, 
Appellant himself deposed that Respondent was his sharer. 

“ As already stated, it is shewn that for several generations 
there has been only one kabuliatdar ; but there is good reason to 
believe that there was a division five or six generations ago, and 
from a careful consideration of the whole circumstances of the 
case, the Court is of opinion that, though one person only was 
kabuliatdar, this arrangement was permissive only, and not adverse 
to the other sharers, who might have claimed partition, and would 
have done so, had they not been on good terms with the kabuliat¬ 


dar. It has been shewn that both were admitted to engage in 
1264 Fusli, that the karinda at last Summary Settlement applied 
for settlement in the names of both, and after last Summary Set¬ 
tlement Appellant himself deposed that Respondent was his 
sharer. Under these circumstances, the only conclusion the Court 
can come to, is that Respondent is entitled to a share. 


“ The appeal is therefore disrhissed." 

The Respondent, Davi Singh, appealed specially to the Finan¬ 
cial Commissioner of against the judgment just cited. 

The Financial Commissioner dismissed the special appeal, but 
afterwards, upon review, delivered the judgment now appealed 
from, which contains the following passages :— 

" Nothing remains to be considered but the issue—* \\ hether 
the custom of the family, of one person holding the kabuliat as its 
head, is to be upheld, or whether, when the parties quarrelled, the 
younger members were entitled to separate shares ?’ 
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It is said that, some generations since, division did lake place. 
In the case ol Bhyt'ow Buksh and Others v. Mnhpal Singh (l) the 
same plea was advanced, that the talooka was but the residue of a 
much larger one; nevertheless. Mr. Davies came to the conclusion 
that an unbroken prescription of six or seven generations is 
sufficient warrant for maintaining the family usage under which 
the talooka has descended to a single heir. 
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“Special Appellant’s plea, that the decision in this case 
has been contrary to that above quoted, appears a valid one • 
A seems to me nothing to the point that the parties’ 
have now quarrelled. Under existing circumstances, the 
younger branches of families will no doubt find it more 
convenient to enjoy their shares separately, and therefore 
quarrel with the head of the family ; but this is no ground for 
upsetting a long established family custom, and the rule laid 
dowri in the Select Case. 137 of 1865 (l). should be steadily ad¬ 
hered to. I disagree in the opinion that any proof as to division 


(i) Selected Case. 

Settlement Appeal. 

No. 137 of 1865. 

Zillah Pertabgurh. 

BHyrow BUKSH) „ 

Singh, &c. . . [ Appellants ; 

AND 

Muhpal Singh . . Respondent 
Appeal against the order of Settle¬ 
ment Commissioner, dated the 7th of 
November, 1864, confirming Settlement 
Officer’s order regarding a two-thirds 
share of talooka Oomree, pergunnah 
Pettabgurh. 

The claim of the Appellants is to 
their ancestral shares, according to the 
Hindu laws of inheritance, in an un¬ 
divided estate of which the Respondent 
IS talookdar and sole malguzar The 
Lower Courts have decided that the 
claim IS inadmissible, because the 
talookah has remained undivided for 
SIX or seven generations, and always 
descended to a single heir. Appellants 
allege that the talooka in dispute is the 
residue of a much larger one, which 


has been gradually split up by succes¬ 
sive partitions under the law of in¬ 
heritance, and that the custom is that 
division shall take place where the co- 
sharers desire to separate their interests 
and live apart. Also that in the 
absence of Respondent one of them 
has held the kabuliat. The Financial 
Commissioner is of opinion that the 
decision of the Lower Courts must be 
upheld There may be cases in which 
‘t IS difficult to say at what point 
custom supersedes the law of inherit¬ 
ance, but in the present instance an 
unbroken prescription of six or seven 
generations is sufficient warrant for 
maintaining the family usage under 
which the talooka has descended to a 
single heir. As regards admission to 
the kabuliat during Respondent’s 
absence, even if it proved anything, it 
\vouId be only a contingent right, which 
the Present decision does not affect. 
Appeal dismissed. 

(Sd.) R. H. Davies, 

Pinauctal Comniissionet', OuJ/i. 
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several generations ago can interfere with long prescription and 
another state of things for generations past, such as is shewn to 

have existed in the present case. 

“ Nevertheless, the younger branches of the family have also 
certain rights. They lived in common, and were always entitled 
DAV?SmGH. to maintenance ; and although I modify the former orders, decree¬ 
ing a share in the estate to the Plaintiff, the Settlement Officer 
will be good enough to record what share of the profits the 
younger branches are entitled to if they do separate, and this will 
be decreed to them as maintenance, payable either in lands set 
apart for that purpose, or in cash, as the Defendant pleases.*’ 


Air. Kayy Q.C.. and Mr. Doyne, for the Appellants :— 

Where there is a Hindu joint family, the property is, pritna 
facie, partible, and those who allege impartibility, must prove it. 

In all cases where such property has been held to be impartiblei 
there has Ijeen proof that the income has been enjoyed by one 
only, and the law of primogeniture cannot be said to prevail 
except where a single person has had absolute control of the pro- 
perty and of its income, merely maintaining the others, which is 
not the case lien-. Tlie settlements cannot overrule the partible 
character of the joint estate. It is common in Oudhy as a matter 
of convenience, that the kabuliat should be given in the name of 
a single person ; but this is only a financial arrangement with 
the Government, and does not affect the proprietary rights of the 
])arties between themselves. The preamble of Bengal Keg. XI. 
of 1793, ascribes succession according to primogeniture, to 
“ considerations of financial convenience.** 


The case decided by Mr. Davies, upon which the Commissioner 
relies (l), does not govern the present case ; for in the former a 
custom of descent to a single heir was proved, but in this case the 
other members of the family shared in the profits, and have had 
joint enjoyment of the property. In special appeals, no question 
of fact can be litigated, and the P'inancial Commissioner was 
wrong in overruling the findings of both the Lower Courts on 
the facts of this case. The evidence fully supports those findings. 

(i) bee note ( I), p. 5. 
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Mr. Leith, Q.C.. and Mr. J. H. W. Arathoon, for the Respon- 
deni:— 
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The case decided by Mr. Davies governs the present case. It Thakur 
shews that where there is a proved succession in a single in- s^nch ° 
dividual rfuring six or seven generations, this is evidence of a 

custon, which excludes the other members from sharing in the DavSh. 

estate, and restricts them to maintenance. The estate has devolved 
for many generations upon a single person only, and the Govern- 
meat revenue has been undertaken for by one to the exclusion of 
the others; and the evidence shews that the younger members of 

^ received maintenance. But if (he Court thinks 
that the findings of the Lower Courts on the facts of the case are 

against us we apply. nuncp,-o tunc, for leave to appeal from those 
niidmgs of fact. 


At the close of the argument, the judgment of their Lordships 
was delivered by * 

The Right Hon. Sir James W. Colvile 

Their Lordships are of opinion that this appeal must be allowed 
It IS an appeal against a decision of the Financial Commissioner, 
who. upon special appeal, overruled the finding of the two Lower 
Courts, to the effect that the succession and enjoyment of the 
estate in question, and the rights of the Appellant and Respondent 
as members of a joint and undivided Hindu family, were to be 

regulated by the ordinary rules of the Hindu law. That the family 
was joint and undivided was indisputable : and it therefore lay on 
the Respondent, if he could displace the operation of the ordinary 
Hindu law. to do so by clear proof of some family or other cus¬ 
tom which varied the law. Both the Lower Courts have found 
that no such custom was established ; but that, on the contrary 
there was evidence, satisfactory to them, that the estate, though 
engaged for in the name of one brother, was. in point of fact, held 
and enjoyed by the two brothers as co-sharers. There was also 

evidence that although there had been no partition of this estate 

for SIX or seven generations, the property of the family had in 
former times been the subject of partitions. The case went before 

the Financial Commissioner upon special appeal, and he appears 
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to have considered that it was governed by a former decision of 
hisTedLessor. Mr. by reason of which he was bound to 

ZZ ,h, of .1.0 Cou„o bolow. Th. only nppo.l 

against that reversal on special appeal* 

It appears to their Lordships that the decision of Mr. Davtes has 
11 appcrtts _ _ Barrow. 


THAKUR 
DURRIAO 
SINGH 

» Tf anoears to their i^orusnipa -- 

THAKUR tj t „hich the Financial Commissioner, Colonel Barrow. 

OAvr S,NCH. ^ ^„^j,„Hty which governs the 

present case. In the case before Mr. Davies the Lower Coj s 
had found that during six or seven generat.ons the estate then m 
question not only had remained undivided .n 

scended as an impartible estate to a single heir. That being o. 
Mr. Davies appears to have ruled that this proof was sufficient o 
raise a presumption of an unbroken family custom, which could 
not be rebutted by some evidence that had been tendered to shew 
earlier partitions in the family, whereby a larger estate had been 
broken uo into several smaller portions, one of which was the 


estate in dispute. 

In the present case, there was no evidence of enjoyment by a 
single member of the family during six or seven generations; all 
that was found was that during that period the estate had never 
been divided. That fact alone cannot control the operation of the 
ordinary rule of Hindu law. or deprive the parties, if members of 
a joint and undivided family, of the right to demand a partition 

when they are so minded. 


If then the decision of Mr. Davies fails to support that which 
is under appeal, is there any other ground upon which the Finan¬ 
cial Commissioner was justified in overruling, on special appeal, 
the judgments of the Lower Courts ? Their Lordships can find 
none. It certainly cannot be said that there was no evidence to 
support the material findings of these Courts ; for they had before 
them the admission of the Respondent by his agent on the occa¬ 
sion of applying for the settlement of 1859, and his former 
admission on the occasion of applying for the settlement in 1856. 


Their Lordships in the course of the argument intimated that it 
was not open to them upon such an appeal as this, as it was not 
open to the Financial Commissioner on special appeal, to disturb 
the findings of fact by the Lower Courts. They may, however, 
state that if they could have violated the rule which they have laid 
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down as to not giving special leave to re-open the whole case when 
the application is made to them for the first time at the bar (l), 
they do not think that upon the evidence on this record Mr. Leith 
could have succeeded in inducing them to come to a difierent 
conclusion from that arrived at by the Courts below. 

Their Lordships will therefore humbly advise Her Majesty to 
allow this appeal, to reverse the decision of the Financial Commis¬ 
sioner, and to affirm the decrees of the lower Courts. 

The Appellant must have the costs of this appeal. 

Solicitor for the Appellant: W. D. H. Oehme. 

Solicitors for the Respondent: Young & Jackson. 


RUNJHET Singh GOOMAN SINGH, and 


DOOND SINGH 


Appellants; 


AND 


GUJRAJ SINGH. Respondent. 

On Appeal ffom the Couft of the Financial Connnissioner of 

Oudh. 


Where the bulk of the estate of a Hindu family is held and managed by 
a single member of the family, and the other members receive and enjoy 
part of the lands as seer, the possession of the bulk of the estate by the 
manager is not adverse, so as to bar,under the Ltmitatiou Act XlV.of 1859, 
s. I, cL 13, a suit by the others for partition ; unless there are c 1 rc.;mstances 
to shew that they accepted the seer lands in lieu of the shares that would 
have been allotted to them on a partition. 

1 he case of Appoi’icr v. Rama Subbci Aiyan (2) approved. 

rP 

IHIS was an appeal against a decision of the Financial Coniniis- 

sioner of Oudh. 

The suit was instituted by the Appellants against the Respon- 

* Present :_ rHE RIGHT HON. SIR JjIMES W. COLVILE, THE RIGHT HON. 

SIR Barnes peacock. The right Hon. sir Montague e. Smith, the 

Right Hon. sir Robert p. collier, and The Right Hon. Sir 

Lawrence Peel 


( O See Oa/am Aliy v. Kalikisto Tagore, iS Sutherland’s Weekly Reporter, 299. 

(2) 11 Moore’s Ind. .App. Ca. 73. 
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dent's father to establish their right tojhares^ th^'tent of 

three-fourths in Talooka Burgawan.^^<^^y ' 

The facts were as follows ► 

Anoop Singh, an ancestor of the Appellants and the Respondent. 

had two wives, each of whom had sons, and a partition took place \ 

his property being divided into two shares, one for the issue by 

each wife. 


Hindoo Singh, one of the sons of Anoop Singh by the 6rst wife, 
lived in joint family with his own full brothers, enjoying a certain 
portion of the family lands which had been assigned to him as seer 
land (l) until A.D. 1837, when a partition took place between him 
and his brothers, and the estate now the subject of suit (which 
comprised the lands previously held by him as seer land, with a 
large addition) was allotted to him as his separate property. 


Upon the death of Hindoo Singh the management of the pro¬ 
perty was taken successively by tw'o of his sons, and afterwards by 
his grandson Nexvaz Singh, 

The custom of the family was, for one member to act as the 
manager of the whole estate, the different members at the same 
time receiving the produce of certain seer lands. The manager 
often gave away plots of ground, rent free, without consulting the 
others. The seer lands had lately been added to by the manager 
upon the demand of the other members. 

Important family expenses, such as the cost of marriages were 
defrayed by Newaz Singh as manager, and entries were made in 
the account books to that effect. It appeared also that the mar¬ 
riage of one of the Plaintiffs had been celebrated at the house of 

(he manager. 


No e.Npress partition was alleged to have been made subse¬ 
quent to that which took place between Hindoo Singh and his 
brothers ; but the different members of the family had separate 
houses, and were in the habit of taking their meals separately. 

When the Ondh Summary Settlement w'as about to place, take 
Mewaz made a deposition wherein he stated “ my own 


(1) Sci’r. A name applied to the 
lands in a village which are cultivated 
by the hereditary proprietors, or village 
zemindars, themselves, as their own 


especial share, either by their own 
labourers and at their own cost, or by 
tenants at will, not being let in lease 
Or farm.—Wils. Gloss, p. 485. 
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brothers and uncles sons are likewise concerned in the estate 
hitherto held^bst. ni^.” , He also set out the estate in detail, in- 

dispute. In his petition he applied 
for the settlement beiii|^a' 8 e with 1 

or joint ownership. 


• - -- -- --- W VX 

m as holding the ** puttee,” 


No settlement was actually made with Newaz Singh as a 
talookdar, and when the regular settlement came on, the Appel¬ 
lants three of the grandsons of Hindoo Singh (and cousins german 
of NewazSmgh), asserted their rights by filing on the 12th of 
June, 1866, a plaint to establish their right to a quarter or 4.annas’ 

share each, and to have separate settlements made with them of 
those shares. 

The pleaders for the Appellants and Respondents, respectively 
made statements to the Court, the former relying on the property 
being joint, the latter contending that the Plaintiffs were barred 
by the Law of Limitation, .-Vet XIV. of 1859. s. I, cl. 13, which 
prescribes (s. 1 , d. 13) as the p-riod of limitation “ to suits to 
enforce the right to share in any property, moveable or ir- 
removeable, on the ground that it is joint family property, and 
suits for the recovery of maintenance, where the right to 
receive such maintenance is a charge on the inheritance of anv 
estate, the period of twelve years from the death of the persons 
from whorn the property alleged to be joint is said to have descend- 
ed. or on whose estate the maintenance is alleged to be a charge; or 
from the date of the last payment to the Plaintifl, or any person 
^rough whom he claims, by the person in the posse.ssion or 
tnanageinent of such properly or estate on account of such alleged 
share, or on account of such maintenance, as the case may be ” 
The pleaders for the Plaintiffs having been directed by the 
L.X ra A.ssistant Commissioner to produce all the proofs exhibiting 
heir clients ,n connection and living with other members of the 

liri’tir conjointly, within the period of 

h cT r’r """" both oral and documentary was gone into, by 
which the foregoing facts were established. 

On the 28th of September, I 867 , the Extra Assistant Commis- 
sioner gave judgment. 

After detailing the evidence, he proceeded thus 
All these facts go to prove strongly that, according to the 
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family usages, the estate in litigation is ancestral, joint, and un¬ 
divided, and that it is fit to be partitioned according to the state¬ 
ment of Plaintiff’s Vakeel, who asserts that it has always been the 
usage of this family that so long as the members lived together on 
amicable terms, one acted as manager, and the others received the 
proceeds of the seer lands and pecuniary aids only, and that on the 
occurrence of a rupture an immediate partition of shares used to 
take place. It was on account of this usage that Plaintiffs remained 
content so long without wishing to effect a partition of their 
specific shares. There appear two reasons why Plaintiffs did not 
bestir themselves to cause a separation of their specific shares and 
profits. One is this, that they were averse to take upon them¬ 
selves the toils and troubles of managing an estate. The other 
reason is, that they were sanguine by allowing their shares to 
remain undivided they apprehended no loss to themselves, or any 

injury to their specific titles. They all along believed that they 

would effect a separation of their rights ond interests whenever 
they liked. Under this very belief the Defendant also, on his part, 
gave them lands and pecuniary aids to their satisfaction. Under 
such circumstances a cause of action is then said to arise, when 
such last grant of land or money might have been made. Well 
then, it is evident that Plaintiffs received a grant of land up to 1265 
Fuslee, .t.D. 1859, and pecuniary aids up to 1272 Fuslee, a.d. 
1865. Both these years fall within the period allowed by the S/nfMfe 
0 / Limitation for entertaining a suit. It is a known fact that such 
afamily usage has always been recognised by the Superior Courts, 
vide case of Kooer Riighobiir Singh v. Shunktn- Singh, who belongs 
to this very Chitndi-a family. In fact they are the kinsmen of the 
parties to the suit, RugUobW Singh being son of the aforesaid 
Hoolas Singh, brother of Hindoo Singh (ancestor of Plaintiffs, the 
parties to th° present suit). It was this Hindoo Singh who made 
Hoolas Singh to get his specific share separated in those days.” 
The F.xtra Assistant Commissioner therefore declared the Plain¬ 
tiff entitled to a partition ; but in consideration of the trouble 
and expense to which the Defendant had been subjected as head 
of the family, and also in consideration of family usage, be award¬ 
ed to him a 2-annas’ share of the family estate on account of his 
jethansee right (or the perquisite of the head man as supervisor 
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of the estate), in addition to his specific share ; that is to say, he 
gave 6 annas to the Defendant, and 10 to the Plaintifis; which 
10 annas included the land already enjoyed by them as seer land. 
This decision was modified by the same officer, on review, on the 
4th of January, 1868; Hannas being finally awarded by him 
to the Plaintiffs, and five to the Defendant. 

NewazSingh having died, his son, the Respondent, appealed 
to the Settlement Officer. 


The appeal came on for hearing on the 8th of July, 1868, the 
present Appellants objecting by way of cross appeal to being only 
allowed 11 annas instead of 12. 

The Settlement Officer gave the following decision : The point 
actually in dispute now is, whether under our Law of Limitation 
the Plaintiffs’ action lies or not. the Plaintiff’s argument being 
that Defendant’s father’s possession all along, as kabuliatdar, 
was permissive, as shewn by the custom of the family, by the large 
amount of seer enjoyed by them, by the increase of such seer, as 
demanded from time to time, one village, Burkhurwa, having been 
given them rent free as late as 1265 Fuslee (a.d. 1859). and so 
forth. And, consequently, that the possession not being adverse 
to Plaintiffs, the Law of Limitation cannot apply. Defendant to 
this replies that Plaintiffs have not proved that they have been ac- 

knowledgedasco-parcenersby him (Defendant) within the period 

of limitation, and that acts of kindness to members of the same 

family must not be construed into any recognition of their rights 

to specific shares now. The Defendant’s Counsel, too. pleads that 

It was incumbent on Plaintiffs to shew that they were in the habit 

of demanding and obtaining rendition of accounts, and that such 
has not been done. 

“ It was also urged by one of the native pleaders, that it has 
been ruled that no man can now obtain a decree for more than he 
has held within the period of limitation, and that possession of seer 
IS not tantamount to constructive possession of a specific share. 

“ The Court observes that throughout the proceedings the 
whole onus of proof has been thrown on the Plaintiffs as claimants- 
but the family being one in which the custom of division has 

existed from time immemorial, the presumption of co-proprietor¬ 
ship and consequent right to divide when disposed to do so is 
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strongly in the PJaintifls’ favour, and the onus of rebutting this 
presumption rests entirely with the Defendant. This he has not 
as yet met or been called upon to meet, his pleaders relying 
apparently upon the Law of Limitation, which the Court considers 
cannot apply in such a case. As. if the opinion found by the 
Court is correct, the possession must be held to have been genuine 
under the circumstances shown in evidence to have existed until 

its adverse nature is proved. 

** Under this view then, I give the Appellant ten days grace, 
within which to adduce any proof he may consider it worthwhile 
lo bring, that the possession of Newaz Sittgh was adverse to his 

co-parceners.” 

On the 24Ui of July, 1868, the Settlement Officer having heard 
further argument, decided as follows ; 

“ I have taken some time further to consider this case, and am 
free to confess that it is with considerable hesitation that I even 

now proceed to decide it. 

The memorandum dated the 8th of June must be read as 
part of this judgment, and it is therefore necessary to recapitu¬ 
late what has been there recorded. It was argued that the 
custom of partition having obtanied in this family from time 
immemorial,* the presumption of co-proprietorship, and consequent 
right to divide, * when disposed to do so * was strongly in the 
Plaintiffs’ favour, and that therefore it was essential that the 
Defendant should rebut this presumption, by proof that his posi¬ 
tion as master of the estate was adverse to and not by permission 

of the Plaintifis. 

“ To this was objected that the family not having been living 
as a joint undivided Hindu family (as shewn by their having 
separate houses, eating separately, and so forth), since 1244 Fuslee 
(a.d. 1837), the argument used above could not apply, and 
an attempt was then made to prove that Defendant’s possession 
had actually been adverse to Plaintiffs’, citing a number of in¬ 
stances in which Defendant had given away, lent- free, 
plots without consulting the Plaintiffs. "1 his, however, 
goes for nothing, as manifestly the managing partner who 
had power to engage or refuse the estate, to purchare or 
to sell, had power also for the good of the estate, or 
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for family purposes, religious or otherwise, to make small rent 

free grants. 

If, therefore, the argument used by the Court in its Memo- 

randum of the 8th ultimo, is a good one, it follows as Defendant 

has not rebutted, what was declared to be a presumption in his 

favour, that Plaintiffs’ claim to his share holds good, and that this 
appeal should be dismissed. 

“ It. should however, be further added (as there may be two 
opinions upon the above points), that putting aside the fact of 
Defendant not being able to prove his possession was adverse 
there is considerable weight in proved circumstances of the case 
in favour of the assertion, that although owing to private reasons 
ey were separate from commensality with Defendant, yet their 

JoJders” ‘hat of mere maintenance 

Lrln ^ have had their marriage expenses 

arranged for them, to have held extensive ’ seer’, and to have 

a e y had a whole village. Bur-khur^a, given them, rent free, and 

s!!? by S/ng/i at summary 

Shurruks’: this expression has been explained 

f and we are told it only means 

hat that they are members of the family; but to the mind of 

th Coun the word has a significance which is not thus easily to 

be explained away, and it is one of the strongest points in Plain, 
tifts favour. 

nnna has been decreed 
to Defendant over and above his ancestral share as ’ Jethansee.’ 

IS remonstrated against by the Plaintiffs, who claim to share 

170 ?!^ rt P°’"‘' " I have 

upheld the rest of the orders. Moreover, I believe the general 

ZT Z community is in favour of the custom, which 

was of general prevalence in the Nawabee.” 

The Respondent having appealed to the Financial Con.mis- 

sioner (Colonel Bar-row), that officer remanded the case for trial 
on the following issues 

, 1. Was Newaz Singh settled with as talookdar in 1858-1859 ? 

‘ 2. Were sixty-six villages settled with him ; then, if so. what 


}. C. 

*873 


Runjeet 

Singh 

V. 

Kooer 

Gujraj 

Singh. 


16 


J. c. 
1873 

RUNJEET 

SINGH 

V. 

KOOER 

GUJRAJ 

SINGH. 


INDIAN APPEALS. 


[L. R. 


are the grounds or the law under which the Lower Courts now 
divide that estate ? 

•• Further, the Lower Courts will give their 
ing that sanad is necessary to con^plete the summary se tlement. 

All these issues the Settlement Officer, on the 11th of January. 
1869. found in favour of the present Appellants. 

The Respondent again .ppe.1.6 to lb. Fin.nol.l ' 

Who again remanded the case to try as a fresh issue, 
the Plaintiffs held jointly within limitation. 

On this the Settlement Officer, on the 16th of June, passed the 


following decision :— 

“The Financial Commissioner desires a finding on the issue, 
whether or no the Plaintifls have held jointly within limitation. 

“ It is manifest that before any decision on this point can be 
arrived at, it must be clearly understood what is meant by the 
expression ‘to hold jointly.’ If receipt of a specific share of profit 
and loss, or the regular demand for {.rendition^, of accounts is 
contemplated as essential, together with rent-collecting possession, 
and the exercise of authority as proprietors over the estate, or if 
actual residence under one roof and participation in commensality 
mess, and so forth is insisted on ; then Plaintifls have not held 
jointly within the term. If. then, the precedent of selected case 
No. 15 is held to apply, and the express nature of the law of limita¬ 
tion absolutely prohibits the consideration of the question, which 
appears to me to be always considered by the High Courts in a 
suit for division of a joint Hindu estate, viz.: whether adverse pos¬ 
session has obtained in the case of the Defendant for so long as 
to bar the claim then Plaintifls must perforce lose their case. 

“But if there is room for consideration of the principles of 
equity and of law as it prevails in other parts of/wdia. to the 

best of my belief, then the broad principle that a joint undivided 
Hindu estate is liable to division at the suit of any one of the 
co-sharers, whose cause of action will always lie, unless their 
relinquishment of their rights, or the positively adverse possession 
of the persons in possession, bars the claim, should be weighed. 

“ These are points of some difficulty and on which it will be very 
advantageous to have the ruling of the Financial Commissioner, 
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as th.s particular class of suits is perpetually before the Courts 
and IS a constant source of doubt and difficulty. With these’ 
re^arH I return the files to the Financial Commissioner for final 

The Financial Commissioner again returned the case directimr 

th, 

that officer on the 8th of July, 1869, held as follows 

The Financial Commissioner has returned this case directing 
me to come to my own decision in the issue I am f ^ 
constrained to decide that there u r ’ 

held jointly within limitatiou." Plaintiffs 

On°Thll4tt"‘1°1 Appellants appealed. 

Co-i-ioner 

the lower Court, proceeded as follow^s findings of 

them, rent free, and that the DefenLnt Ls c t 

their marriage expenses. contributed towards 

the Plaintiffs and DefendarTa^Lt be hT;' b" 

joint undivided family The definf t ^ members of a 

Hindu law is clear /-set fortJ fn r T ■" 

others ( 1 ). It is there stated tit ‘ wtrthf '^ 

ft.™,.,...” iiifi “» 

cular property, that it shall thenceforth be the suhi f r ^ 
m certain defined shares, then the character of I? 
party and joint enjoyment is taken away from the sub 
so agreed to be dealt with, and in the estate each 
henceforth a definite and certain share which h 
right to receive and to enjoy i„ LeraTty ^ I T 
it-K h„... t.„ ..ft.,,, J 

PH., c„.ft J 
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prestort^ibstanco. we have the members of a Hmdu fani.ly agree- 
ing amongst themselves that the Plainlifls shall hold certain 
speorfic lands as seer. and. further, that they shall receive a whole 
village, rent free, in addition to this seer, as an equivalent for the 
share they would get in the whole estate. (See evidence of 
Jankeepersaud.) In the face of these facts it is impossible for me 
to find that the Plaintifls and Defendant are a joint undivided 
family. The Plaintiffs have a definite and certain share which 
they may claim to receive and enjoy in severalty, viz., the seer 
land and village of which it is admitted they hold possession. If. 
then, the parties do not form a joint undivided family, the 
possession of the Defendant cannot be held to have been s*mply 
the possession of the head or representative of an undivided 
family. The Plaintifls may be sharers along with Defendant: in 
fact Defendant has admitted that they are. but the extent of their 
shares must be limited to what they can prove themselves to have 
held within the term of limitation. It has been frequently ruled 
that the possession of seer land is not sufficient to constitute pro¬ 
prietary possession of a share. See Agra Court decision. Toorah 

Share Khan v. Karamut Khan,]une 20th. 1863 ; Toorab Khan v. 
Oomaid AliKhan, August 1st. 1863 ; Btnda Singh v. Sirdar Singh, 
May 25th. 1863. In the case of Toorab Share Khan Karamut 
Khan, Agra, June 20th, 1863, it was ruled that to establish a 
title to a share it is necessary to prove the enjoyment of pro¬ 
prietary profits by adjustment of accounts or otherwise. In the 
present instance it has been found as a fact that there has been 
no adjustment of accounts within the term of limitation, and there 
is no other proof of participation in the proprietary profits. I 
cannot admit that a contribution by the head of the family towards 
the marriage expenses of the younger members is a proof of par¬ 
ticipation by the latter in the proprietary profits of the estate. 
The extent, then, of Plaintiffs’ share must be limited to their seer 
lands, and the village made over to them rent free. The Settle¬ 
ment Officer will take measures to ensure the Plaintifls the enjoy¬ 
ment of these in severalty. The lower Court’s orders must therefore 
be reversed. 1 his appeal is accepted. The lower Court’s order is 
reversed, and the claim of Cooinan Singh and others to a 12-annas' 

share in Illakah Nenee is dismissed.” 
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Th. App,n.„,s ,b.„ S^Bsr^ '-la". 

The appeal now come on to he heard. 

Mr. Bell, for the Appellants :■ _ 

.Jr^br,iszsr:r rrr “ir 

“oThHuI Payment out of the 

assignment and acceptance of seer lands'"^ H a partition by the 
assignment after the time when u fs l rl there was a further 

made out of the ma^ Jun^'nriJrdtied'thlT 
were made within the period of limitation. 

denJthe Respon- 

..I" o„, 

tJtLlZ “s'f r" -- -"ied at 

shews that the relatives would evidence, which 

tiic relatives would not go to the Pla,«f;ffv l 

evidence ofattributes full ownership 

Singh. He must hav^ j ‘ownership to Nexvaz 

deltvVred by"' -- 

The Right Hon. Sir r. p. Collier — 
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family, to obtain a partition of the joint property. The case has 
undergone a number of hearings and two or three remands, and 
has not come before their Lordships in as clear a shape as was 
possible. 

It appears to their Lordships that two questions arise in the 
case, and two only. In the first place, this Hindu family having 
been beyond all question originally a joint one, and there having 
been from time to time partitions in this family, according to its 
custom, had there been, before this suit was instituted as between 
these parlies, a partition ? Their Lordships adhere to the doc¬ 
trine laid down in the judgment of this Committee on the case of 
Appovict* V. Rama Subba Aiyan (1), that a partition may be 
effected by agreement, although no actual division of the property 
may have been made by metes and bounds or otherwise. If it 
clearly appears that the parties intended to make a final partition 
of their joint property, that intention will be given effect to by 
this board ; and the first question is, whether such intention has 
been proved in this case ? 

It would appear that the PlaintifTs did obtain possession of cer¬ 
tain portions of the estate of their ancestor by way of seer, as it is 
called; and it has been argued that they accepted these seer lands 
by way of partition in lieu of the share to which they would have 
been entitled. On the other hand, it has been contended that no 
partition was contemplated, but that the revenues of those seer 
lands were assigned to them in lieu, wholly or in part, of money 
payments by the head of the family in respect of their shares of 
the joint estate. 

There have been two findings of the Courts below to the efiect 
that, notwithstanding these assignments of seer land, the Plaintiffs 
continued to be joint and undivided in estate with the Defendant, 
and had not lost their right now to insist on a partition of the joint 
family property. Their Lordships concur in those findings. The 
evidence which is most material, in their Lordships’ view, upon 
this subject, appears to be that of Jankee Pa^sUad Dichit, who was 
a zemindar and banker by profession, and appears to have been 
called in as an arbitrator between the parties. His statement is 
this : “ 'riie estate has not been partitioned, but they,” that is, the 


(1) ** Moore’s Ind. Ap. Ca. 75. 
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Plaintiffs, "get for their maintenance; the deponent does not re¬ 
collect how much the Plaintiffs do get. but in the year 1265 
Fuslee, during the Mutiny, a dispute had arisen between the 
part.es and it was this, that Plaintiffs said they could not support 
themselves; either something more be added to their main- 

the Defendant, declined to give them more, and said they should 
maintain themselves with what they already got. The dispute 

was referred to the deponent, who accordingly asked Newaz Singh 
to give the village Burkhurwa and some more seer to Plain- 
tiffs. Both parties consented to it, but the deponent did not settle 
whether Plaintiffs had any or no claim to any more share. If 
Plaintiffs claim to more share, telling that what has been allowed 
to them does not suffice their expenses, they are at liberty to do 
o. NewazStngh .s also the master of his will.” Their Lordships 
understand from this, that the parties did not agree to a 

and did not apply to this witness to arbitrate wUh a vielTo ^ par’ 
tit,on, but that he expressed his opinion as to what would be a 
proper amount of seer land for them to receive in lieu of the pay! 
ments in respect of their shares to which they were entitled, and 

• decision was not final even upon that 

point. And It further appears from his evidence, that if the 

Defendant had not thus agreed to increase their maintenance the 
plaintiffs vvould have insisted " on getting their share.” or in n’t^e! 
words on having a regular partition of the estate. 

Their Lordships may observe that it would appear from the 

r^roIVtVaM 

last partition, which was in 1837. held 300 bigtas"'L°er"’ 
partition got not only those 300 bighas, but 40o’or 500 biA°" 

more. It would clearly appear from that that ^ 

custom of the family, the holding a certain amrun7olTeer lal^S 

was not inconsistent with the right to partition. Their Lordships 
have on these grounds, come to the conclusion that there was no 

partition m this case, and that the family continued to n ’ ■ f 

and undivided Hindu family. ^ 

The other question is. whether the claim was barred by limita 
t.on, and it is upon this point that the judgment of the Financial 
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Commissioner, which is under appeal, appears in great measure 
to have proceeded. The Act applicable to the case is Act XIV. 
of 1859. sect. 1. sub-sect. 13, which is in these terms, reading as 
much as is applicable to this matter : ** To suits to enforce the 
right to share in any property, moveable or immoveable, on the 
ground that it is joint property, the period of twelve years from 
the death of the person from whom the property alleged to be 
joint is said to have descended, or on whose estate the mainte¬ 
nance is alleged to be a charge.*’ That time has elapsed. Then 
cQme the material words : “ Or from the date of the last payment 
to the Plaintiff, or any person through whom he claims, by the 
person in the possession or the management of such property or 
estate on account of such alleged share.*' 

The question is, whether there has been a payment by the 
Defendant to the Plaintiffs in respect of their alleged share within 
twelve years before the commencement of the suit. 

Their Lordships, entertaining the view which they have ex¬ 
pressed, that there was no partition, but that the Plaintifis took 
the seer land as equivalent to a payment in respect of their shares 
by the Defendant, are of opinion that the proceeds of those seer 
lands have been substantially payments by the defendant within 
the meaning of that section, payments which have continued to 
the time of action brought, and that, therefore, the Statute of 
Limitation does not apply. 

On these grounds their Lordships are of opinion that this 
suit is maintainable, and they will humbly advise Her Majesty 
that the decisions appealed against be reversed, and the order of 
the Extra Assistant Commissioner of the 4th of January, 1868, 
confirmed as it was by the Settlement Officer, Mr. Voimg, on the 
24th of July, 1868, be confirmed, and their Lordships are of opinion 
that the Appellant should have the costs of this appeal. 

Solicitors for the Appellants: James & John Hopgood. 

Solicitor for the Respondent: T. L. Wilson. 
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MIRZA HIMMUT BAHADOOR.APPEM.ANTi 

AND 

MUSSUMAT SAHEBZADEE begum . . . Respondent. 

On Appeal from the High Court of Judicature at Fort William, 

in Bengal. 

of the Sheah sect, the illegitimate sons and 

the d Th f » "carried Hindu, obtained after 

the toth of n., a certiScate of representation to her under Act XXVII 

f i 860, as her sons and daughter, adducing evidence to shew that they 
were her sole children and heirs^ 

totiuritrts ° T°“"‘ "" .;"'‘"°"-'«‘'2ment by ,4. that was his brother, 

all intents and purposes, aid entitled to inherit from him as such. 

IhiS was an appeal from a decree of the High Court of Judica- 

The Appellant, Mtrza Himmut Bahadoor, claiming by right of 
mhentance. sued the Respondent. Mussumat Sahehzadee Begum 

Judge of Ztllah Gyah. for possession of two out of three shares of 
the real property of Mirza Ekbal Bahadoor, deceased, who was the 
husband of the Respondent ; and for the recovery of two out of 

oTet'asT' t'’'" also sued 

to set aside certain mokururree pottahs purported to heve been 

1° T alleged that Mirza 

and sister and that they all three were the legitima.e Sldrel o 
SrJfi Begum, and that 

tlTLzt '^^'^^Pl'PO'vledged the Appellant to be his brother 

d that, owing to the deceased and (he Appellant and the c^id 

acciSHor Ta^^Lre::^ :?re^str rr": 

A^^nt. and one share to the 

SIR Barnes Peacock^^thTright HoTs'r 

right HON. SIR Robert P r^r, Montague e. Smith, the 

RENCEPeEL P-COELIER, AND THE RIGHT HON. SiR I.aw- 
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J- C. The issues fixed for trial related in part to the legitimacy of the 
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Appellant’s birth, a point which was decided adversely to the 
Appellant, and which was not in question in the present appeal; 
they related in part also to the validity of the mokururree pottahs 
and of a claim for dower set up by the Respondent—subjects which 
could not be discussed unless the Appellant had previously esta¬ 
blished his locus startdi. The issues of importance to the present 
appeal were as follows :— 


“No. 5.—Have Ekbal Bahadoor and BiswuVah Beguiti acknow¬ 
ledged the Appellant to be their brother ; and if they have, will 
the Appellant on this acknowledgment, contrary to all other con¬ 
siderations. be entitled to get a share or not ? 


“ No. 6.—Granting this (viz. that ^ey are bastards), even then 
can they as heirs recover the estates left by the same mother or 
not; and if they can in consideration thereof, can one person 
become the heir of another or not ?’* 


The parties having gone into evidence, it appeared that Baratee 
Begum died in February, 1860 ; and in the same year, by a petition 
of the “ general agent ” of Ekbalt an application on behalf of Ekbal 
was made to the Judge of Gyah for entry of his name as proprietor 
to the extent of six annas of a talook called Belkhurra, 

The following extract from this Petition contains the grounds 
of the application, and the document was put in to shew that Ekbal 
at that time treated this Appellant as his brother and co-heir of 
their mother, and entitled not only under a deed of partition to the 
shares thereby given, but to the residue of her estate in the shares 
devolving upon Baratee's children according to Mahomedan law:— 

“ The entire sixteen annas of talooka Belkhera^ usiee (original) 
with dakhilee (dependencies), was the property and malgoozaree 
of Mussumat Baratee Begum, the mother of my client. Accordingly 
the mother of my client, daring her lifetime, partitioned the sixteen 
annas of the said talooka agreeably to a deed of partition, dated 
19th January, 1857, a.d., corresponding with the 9th Magh, 1264. 
Fuslee, under the following details, viz.: six annas to Mirza Him¬ 
mut Bahadoor^ the elder brother of my client; six annas to my 
client; and four annas to Mussumat BismuUah Begurn^ alias Nun- 
koo Sahiba, the sister of my client. As regards possession by her 
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three heirs she has entered the following condition in the deed of 

r; A M the yea/rio 

the talooka aforesaid and L possession of 

property, agreeably to the deed of parHt°''^^*i!* immoveable 
agreeably to the share^o Jt'y Sote^^^ 
date of the death of the Begum aforesaid ther f 

mbMIlMlon of n.mo, l„ „Lci of ! 'a 

boiog «l.d ,h. J aZ. Z Tr 

floAodooo, h.. be.. „;.„dZ dZ Z' 

under No. ,7J , ..d ,b. euMlfuZ ., 

regards four annas Of the said talooka on hehplf f "^mesas 

sZlZTL:r:Zert;::7^.^“F“^^ 

office, and the decision of the Civil Courf ai a r Sfistry 

sift, have already been filed* ther^ r • of the moon- 

other evidence. During the decision of the case shoFlH ® 

sider It necessary to peruse other original He ’ • 

proof of heirship, they can be filed when the suit 1!'^' 
hearing. I therefore pray that the name of Mi.^l I 

sTsLlllTsama or^ccount of W a’ MussuIZ 

name of Mussumat Baratee, by thTr^ZtllTth^rf" 'Tn 

sumat Ba^atee Begu„,, and the name of my cl ent K 

the Government records as regards thf» c* entered in 

tb. ,h, ,b., 77 ,»i,b 

-igb„. „d ,b. ,„z:'zz:i IT" 

g ,b„ p.„„..b. re..r..d,,o„:r7.rrzz 

In the same manner, in the following year / ,• 

collector of Be/,ar. and obtained, on the Sth’ff la 
order for the registration of his name in respect oF'^’ 

Belkh^raiandinhis application which war:!^--: 
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the Appellant and their sister, Bismtdlah Be&um, Ekbal styled 
himself “one of the sons and heirs of Mussumat Baratee^de- 

ceased ; and the order was to the same purport. 

Ekbal also, in a mooktearnamah given by him in June, I860, to 
defend a suit brought against him and the Appellant, spoke of him¬ 
self as “one the sons and heirs of Mussumat Bat'atce Begum, 

Other witnesses of the Respondent proved that on the death of 
Bat*atee considerable property of hers was divided among her 
children, and that they took, according to the shares prescribed by 
Mahomedan law. i.e., the brothers taking equal shares and the 
sister one-half of the shares of her brothers; and it appeared that 
they had, under circumstances not fully explained, taken as heirs 
some property which had belonged to Thittfanessat a deceased 
daughter of the same parents. 

In January, 1866, the Appellant, and Ekbah and their sister 
made a joint application for the grant of a certificate to them in 
respect of their mother’s estate as “ sons and daughters of Mus¬ 
sumat Baratee Begum,'* to enable them to recover certain 
amounts due to their mother’s estate under decrees; and the 
order was made accordingly on the 10th of 1866. 

The witnesses called for the joint applicants on this occasion 
deposed, on their behalf, that they were the sole children and heirs 
of Baratee Begums and had got possession of the property left by 
the deceased according to their shares. 

The Subordinate Judge decided that the Appellant and Ekbal 
Bahadoor were illegitimate, and could not legally be heirs to each 
other, but that, by reason of the acknowledgments made hyMirza 
Ekbal Bahadoor that the Appellant was his brother, the Appellant 
was entitled, according to Mahomedan law, to succeed to one 
moiety of the real property and to recover one moiety of a small 
portion of the personal property, but subject, as to the real pro¬ 
perty, to two mokururree pottahs granted by Mirza Ekbal in 
favour of the Respondent for her life, and to her right of dower. 

From this decree the present Respondent appealed to the High 
Court of Judicature, The present Appellant also appealed against 
the decree so far as it afiected the real property, but there was no 
cross appeal with reference to the moveable property. 

The appeals came op to be heard ip the High Court in Decern- 
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ber. 1869 before Justices and G/ov.r. who reversed the 

decision of the Subordinate Judge and dismissed the Appellant's 

Respondent's appeal to the 
High Court with costs to be paid by the present Appellant, and 

dismissed the cross appeal of the latter with costs. 

The following passage is an extract from the judgment 
The case turns upon the main issue between the parties 

Plaintiff, being admittedly the illegitimate sons of the late Raiah 
lift kept-mistress Baratee Begum, the Plain- 

bL Tr J his late brother, 

partittfuT ^ ‘He 

Ek^aTTt’ T^'^7 admissions have been made by 

Ekbal Bahadoor during his lifetime by which the Plaintiff is 

entitled to succeed to the estate of his late brother. 

we" wo m" ‘He Mahomedan law 

we would observe that the right of inheritance is founded on 

nusub. or consanguinity; that under the head of nusub are con 

prehended. first, the parents and the children, how low soever • 

second, the brethren and their children, how low soever, and the’ 

fer rnr;:drn;f ... 

Now, ,f the right of inheritance founded on nusub existed bet 
een the late Ekbal Babadoor and his brother, the presen! 

tiff. Bahadoor, Hinnnut would come under the second 

class enumerated above; but Himmxit being the child of fo • 

' ooi:::: 

Maho 1 T ; and therefore, under the 

Mahomedan law. the Plaintiff having no right to inherit the sta^e 

therl u Bahadoor, inasmuch as 

T " that law to s„c. 

ceed to the estate of his brother must fail TK r 

rr - rsi • t-r ~ ~ 

C..S.... „o. „ p.,„. "t-r 

(^) «/,■ „. .'S;u';;a'’s'uddrr D^ewany Reports. , 
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Sion, and upon this point there was considerable 

only admission that has been brought to our no 1 

the Respondent, and which is really no adm.ss.on at all m as as 

the estate of Ekbal or the relationship ^ ^ 

Bakadoo. is concerned, was a petition .n -h-h ‘^e dea^h o 

Baratee Begu,n, the two illegitimate sons ^ 

Hi,n,nut and EkM BaUadoor, with them 
seated, as amongst themselves, to take the estate o/ 
in the proportions in which she had disposed of it. there 1 
admission of any right founded on nusub, nor was there 
Sion that Ekbal was the brother of Htimnut, though o 
Z„V.t The ple.de, lo, .he Reepopde.t, MWe.'. 
Xr“,e.e„.d u. .. .he Hed.v., Booh P. UT ...xp.™- 

i„g the me.n,ng of the word 'ek,.,.' o, .ckoowledsoient. In that 
p.ee ■ak,.,/ in the l.ngn.g. of the law, 1. «id to mean ,h. not • 
fication or avowal of the right of another upon oneself. A case 
given at page 170 of Heyada. Vol. III. to this effect : H a person 

acknowledge an uncle or a brother, such acknowledgment is not 
credited so far as relates to the establishment of the parentage 
because of its operating upon another than the acknowledger. If. 

therefore, the acknowledger have a known heir, 
remote, the whole of the inheritance goes to him, and not to the 
person in whose favour the acknowledgment is made, since 
parentage or nusub not having been established on the part the 

LknowLga,, no obafacl, can fk.nc. arise .o •'■'j”"”' 
known heir. Now. in this case it is admitted that Ekbal Bahadoo, 

died leaving a known heiress in the person of his widow, Saheb- 
zadec Begum. It is also clear that the nusub of the patty making 
the acknowledgment and the party in whose favour the acknow¬ 
ledgment (if any) is made has not been established in this case. 
Therefore.even admitting any acknowledgment to have been made 
by Ekbal Bahadoor, of which there is proof on the record, such 
acknowledgment is not to be credited under the Mahomedan law 
when, as in this case, the alleged acknowledger has a known heir. . 
On the whole case we are of opinion . .. that the Subordinate 
Judge’s decision on the Mahomedan law with reference to the 
admission or acknowledgment by Ekbal that the Plaintiff, Him,nut 
Bahadoor, was his brother, and that consequently Hint,nut was 
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entitled to succeed under the Mahomedan law to a share in the 
estate of Ekbal, is wrong in law.” 

The appeal now came on for hearing. 

Mr. Doyne, and Mr. John Cutler, for the Appellants 

After the finding of the Lower Court we do not contend that the 
Appellant is of legitimate birth, but we say that the acknowledg¬ 
ment of Ekbal entitles him to succeed to EkbaVs property, as if he 
had been legitimate. The two sous and the daughter of Baratee 
Begum obtained a certificate as her heirs, and if heirs to their 
mother they must be heirs to each other ; they have come forward 
and described themselves as brothers and sister, and as co-heirs to 
their mother, and they cannot afterwards disclaim the relationship. 

When their illegitimate sister died they claimed and obtained 
her estate as brothers and sister. The particulars are not stated, 
but the shares taken correspond with the Mahomedan law. 

The mother had in her lifetime divided her property among 
them by a deed of partition, to take effect from a period which 
in the event, fell after her own death. But they took possession 
immediately upon her death, and must therefore have relied on 
their title by inheritance; hence the acknowledgment of the 
brothers and sister by Ekbal was not merely with a view to get the 
property ; it did not refer to the mother, but is a general acknow¬ 
ledgment of consanguinity. By the Sheah law the children of 

one mother, though illegitimate succeed one another. They are 

heirs of their mother, though not of their father. 

There is no difference between Sheah and Soonee law as to 
acknowledgment. Acknowledgment may not hold good against an 

heir ; but a widow is not an heir, she is only a sharer. She is not 
a residuary, and not entitled to the return. The effect of acknow- 
edgment IS to constitute a relationship, so long as there is no 
impossibility at the time. In the present case the declarations of 

fraternity were made when the facts which have now been judi- 

lally established, and which negative the original relationship, had 
not teen ascertained. The case of Khajah HidayutooUah v Rai 
Jan Khanum (1) is stronger than this, for there the facts must have 

(i) 3 Moore’s Ind. App. Ca. 318 
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been known to the father, yet his acknowledgment made the 
187J child legitimate. 

mTrIa No form of acknowledgment is required. Acknowledgment for 

Himwt purpose will open the succession. A person cannot acknow- 

ledge relationship for one purpose and not for another. Acknow- 

’^^Saheb-"'^ ledgment may admit the person acknowledged to participate in the 
ZADEE property of the person acknowledging, though not m that of 
- another person. 

[The following authorities were cited : Oonida Beebee v. Syud 
Shah Jonah Alt (l); Nujtnooddeen Ahmed v. Beebee Ztihoorun (2); 
3 Hedaya, 134, 137,138, 142,168, 172; Macn. Prin. Mah. L. 
p. 11, R. 55 ; Bail!. Dig. Mah. L. p. 693, Part II. p. 289 ; Khaja 
Hidayufoollah v. Rai Jan Khanuni (3).] 

Mr. Cowief Q.C., and Mr. G. Williamson, for the Respondents, 
were not called on. 


Their Lordships* decision was delivered by 

The Right Hon. Sir Robert P. Collier 

This was a case in which Mirza Himmut Bahadoor was the 
Plaintiff, Sahehzadee Begum and Mussu)nat Bismullah Begum one 
being the widow and the other the illegitimate sister of Mii^za 
Ekbal Bahadoor, were Defendants. The case of the Plaintiff was 
that he was one of the co-heirs of Mirza Ekbal, If this point were 
decided in his favour, other questions would arise respecting the 
title of the widow to dower, and the title of the sister to maintain 
possession of certain property of Ekbal which she was possessed ofj 
but if the question of heirship be decided against Mirza Himmut, 
none of these questions arise, and their Lordships are of opinion 
that the judgment of the High Court is right, which decided this 

question against him. 

In the Court below a question was raised on which a good deal 
of evidence was given, and which was discussed at great length, 
whether or noiMirza Himmut and Ekbal were the legitimate sons 
of their mothox Baratee and their father Modenarain Sing, but the 



(1)5 Sutherland’s \V. K, 132. 

Y (2) 10 Sutherland’s W. R. 46 : 4 B. L. K. 55, 63. 

^ Cj) 3 Moore’s Ind. App. Cases, 318. 

^ rt I 
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Court below as well as the Court above have come to the con¬ 
clusion that there was no marriage between their parents, and'it 
must be taken, and, indeed, is admitted, that they were illegitimate. 
The Court below held, however, that notwithstanding this ille¬ 
gitimacy, and notwithstanding therefore that by the law of the 
Sheah sect of the Mahomedans (which by admission of both parties 
applies to this case), the Plaintiff would not be heir of Ekbal — 
that Ekbal had so acknowledged the Plaintiff to be his heir that 
the Plaintiff acquired that status, and was entitled to succeed to 
his property as such. The High Court, agreeing with the Court 
below upon the first question as to the legitimacy, reversed its 
decision upon the second point, being of opinion that there was no 
proof of any such acknowledgment on the part of Ekbal ; and the 
sole question before their Lordships now is whether or not there 
was such an acknowledgment. There is no question that under 
the Mahomedanlaw acknowledgments may be made of such a kind 
as to operate not merely as admissions but as actually conferring 
certain descriptions of status, among others a status of heirship, 
limited or general, as the case may be, upon the persons acknow¬ 
ledged. With respect to acknowledgments of relationship, their 
Lordships have been referred to Mr. Baillie's “Digest of Mahome- 
dan Law.” Part I., published in 1865,and they find it there thus laid 
down (1) ;—“ The acknowledgment of a man is valid in regard to 
five persons, his father, mother, child, wife, and mowla, because in 
alt these cases he acknowledges an obligation, and it is not valid 
except for these,” and then, further, after giving cases of those 
acknowledgments which have been stated to be valid, on page 406 
this is found :—“The acknowledgment of a man is not valid with 
respect toany other persons than those before mentioned, such as a 
brother, or a paternal or a maternal uncle, or the like ” so that if 
this passage stood without further explanation it would lead to the 
conclusion that by the Mahomedan law an acknowledgment of 
one person by another as his brother, and as such his heir and 
successor, would have no validity. However, the passage is further 
explained thus “ When it is said that the acknowledgment of a 
man is not valid with respect to any other than those above men¬ 
tioned, it is only meant that it is not obligatory on any other 
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except the acknowledger and the acknowledged ; but -'‘h 

to’ such rights as affect them only the acknowledgment .s vahd. 
o that if one were to acknowledge a brother, for instance, hav.ng 
o°L heirs besides who deny the brothership and t e acknow- 

ledger should die, the brother would not inherit with the othe 

heirs, nor would he inherit from the acknowledger s father if he 
denied the descent, but he would be entitled to maintenance as 
against the acknowledger himself during his life. The acknow¬ 
ledgment contended for consists in this and this only it appears 
that after the death of the mother a proceeding in the Civil Court 
of Gyah was instituted on the 20th of January, 1866 in which it 
is recited that Mirza Him,nut Bahadoor, Mirza Ekhal Bahadoor, 
o«ri RLctmtllnh Bentttn. sons and daughter oiMnssumat 


Bafatee Begum, deceased, by their pleaders, prayed for a certificate 
under the provisions of Act XXVII. of 1860, on the proof of 
heirship to the said Mussumai Baratce Begum, That, coupled with 
this further fact which appears, that these three did by some 
means or other obtain possession of some property belonging to an 
elder sister, apparently in the character of her heirs, is relied upon 
as such an acknowledgment as to constitute the status of full 

brotherhood and heirship on the part of the Plaintiff to the De¬ 


fendant. Their Lordships are of opinion that it would be carrying 
the doctrine ef heirship constituted by acknowledgment to an 
extent to which it has never been carried before, and farther than 
the principles of the Mahomeclan law as to acknowledgments 
warrant, if they were to give such an effect as has been contended 
for to what is but an argumentative or inferential admission at 


best. All that is directly admitted by the statement in Court 
(the language being that of the pleader of the parties) is that 
the IMaintifl and the Defendant were the sons of Bafatce, and as 
such claimed her property. It is sought to deduce from this 
that they must therefore necessarily be taken to have declared, 
not only that they were sons and heirs of Baratee, but that they 
were to all intents and purposes brothers and heirs to each other, 

_“full brothers" is the term in the plaint,—and that they were 

entitled to succeed to each other's property, not only property 


obtained from Bai^utec but any property which may have been 
obtained by either of them from any source whatever. It appears 



VOL. r.i 


INDIAN APPEALS. 


33 


to their Lordships that it would be very unduly stretching the 
purport of this document to give it any such interpretation. It 
does not appear to their Lordships by any necessary implication 
that they must have intended to constitute each full brother 
of the other for all intents and purposes as has been contended. 
It may be that they sought to avail themselves of the Soonee 
Mahomedan law, whereby, as it was admitted, they would, 
although illegitimate, be heirs of their mother. If that were 
so the statement in this document amounts to no admission at 
all, but simply to a statement of fact, and to the inference which 
he law would derive from that fact. But, be that as it may, 
their Lordships are of opinion that it is by no means shewn, 
and no inference can be fairly deduced, that it was the intention 

of the parties by this document to constitute each brother to the 
Other, so as to make him an heir to his estate 

This being their Lordships’ opinion on the question of fact 
It IS unnecessary for them to consider the question whether the 
widow, who IS generally included with the other sharers in 

or' rZZ Sharers, entitled in the absence 

of residuaries to a return.” is or is not an heir in the sense 

in which the word is used in the passage above cited, and also 

in the passages in the Hedaya to which their Lordships were 

referred in the course of the argument, so that her existence would 

have destroyed the effect of the acknowledgment, had one been 
proved. 

On these grounds their Lordships are of opinion that the judg- 

ment of the High Court is right; and they will humbly advise 

Her Majesty that it be affirmed, and this appeal dismissed with 
costs. 
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MAHARANA FATTEHSANGJI JASWAT-\ 
SANGJI... . 

AND 


Appellant ; 


8,11, 13; 

4. DESSAI KALLIANRAIJI HEKOOMUT- 
RAIJI. 


Respondent. 


On Appeal /font the High Couft of Jadicatufe at Bombay. 

A hereditary right to toda giras payable by an inamdar out of the rents of 
a village is an interest in immoveable properly within the meaning of the 
Limitatioti Act, XIV. of 1839, and a claim for arrears of it for upwards of 
six years, is not barred by clause 16 sect. 1 of that Act. 

The applicability of particular sections of the Statute must be determined 
by the character of the thing sued for, and not by the status, race, character, 
or religion of the parties to'tKe^uit. 


the 

T 

HE Appellant was the Girasia proprietor of the thakoorship of 
Ahmod^ in Guzefat, and the Respondent was dessai (l) and 
inaindar (2) of the village of Kalam^ situate in the pergunnah of 
V/aghray also in Guzefat. 

The Appellants suit was brought to establish his right to, and 
recover the possession and enjoyment of, a certain ancestral and 
hereditary huq, or right, called a toda giras huq, of the annual 
amount of Rs. 501, issuing out of the said village of Kalam, and 
payable out of its revenues by the Respondent as inamdar thereof, 
to the Appellant as Girasia proprietor, and also to recover the 
arrears of the said toda giras huq for the seven years preceding 
the institution of the suit, and interest upon such arrears. 

The definition of toda giras by Mr. Mount Stuart Elphinstone is, 
A sum paid to a powerful neighbour or turbulent inhabitant of a 
village as the price of forbearance, protection, and assistance.*’ 

• presem THE KiGHT HON. SIR Jawes \V. CoLVILE, THE KlOHT HON. 

SIR Barnes Peacock, the right Hon. Sir Montague e. Smith, The 
Right Hon. Sir robekt p. collier, and The right Hon. Sir Law¬ 
rence Peel. 


li 


(i) 'The superintendent or ruler of 
a pergunnah or province, the principal 
revenue ofticei of a district, under the 
native goveininent.” Wilson’s Glos¬ 


sary. No duties are now attached to 
a dessai-ship. 

(2) lYoprietor of the inam or here¬ 
ditary and rent-free tenure. 
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The huq was not mentioned in the sunnud or grant of the inan?, 
A.D., 1726, by the Mahomedan Government, to the ancestor of 
the Respondent (l). But for a long course of years, the com¬ 
mencement of which is unknown, such annual payment had been 
made by the ancestors of the Respondent to the Appellant’s an¬ 
cestors, or, at their request, to various persons to whom they 
had mortgaged or pledged the huq ; and such payments continued 

until the Respondent's father, in A.D. 1858, refused to make any 
further payments. 

There had been some litigation on the subject before the present 
suit was commenced. 
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The Appellant having, some time before the year 1860, bor- 
rowed money from one Nurbheram and others, pledged to the 
lenders his present claim to toda giras. The Respondent’s father 
having after a time ceased, as above mentioned, to pay this charge 
the mortgagees sued him and the Appellant’s predecessor in estate! 
in the year 1860, to recover the balance due. The Respondent’s’ 
father denied his liability, on the ground that the payment, so 
long as it had been made, was voluntary ; that he had then discon. 


(i) The following is a translation of 
the sunnud. Let it be known to the 
present and future accountants of the 
affairs of the pergunnah of Broach in 
the Zillah of Ahmedabad, as follows:— 
At this time it has been brought to 
(our) notice, that Khooshal Ram the 
desai of the said pergunnah (is) a true 
(and) upright (man), and a well- 
wisher of the Sirkar, and one who 
takes pains and is zealous for the im¬ 
provement and prosperity of the per¬ 
gunnah, and has and keeps up a large 
establishment, and gives in charity one 
seer (measure) of flour to (each of) 
the mendicants and destitute persons. 
Therefore,having taken into considera¬ 
tion the great expenses and the claims 
of the above-named person, we have 
granted, as herein stated, the village of 
Kalle, situated in the said pergunnah, 
as an inam to the above-named person, 
with (his)children, from the autumnal 


harvest (months) Niji and Rabe Sha- 
loovil in the Fusliyear i I36 (a.D. 1726). 

It is therefore necessary that the 
fortunate servants (whose) heads are 
(oftered up as; a sacrifice(towards the 
service) of His Majesty, who holds the 
dignity of Vicegerent of the Divine 
Power (namely) [A blank is 

here left in the text to be understood 
as filled up. according to Mahomedan 
Imperial etiquette, by the words “ His 

Majesty the Shadow of God,” written 
at the top of the sunnud.—Tr.] shall 
diligently set about giving possession 
(of the village) to the above-mentioned 
person, with all its appurtenances and 
rights. In no way whatever shall they 
oppose (him), so that every year spend¬ 
ing the income thereof, as may be re¬ 
quisite,he may engage himself in pray¬ 
ing for the permanence of the empire. 
The date, the first of Zilhaj, written in 
the year eleven of our exalted reign. 

D 2 
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tinued it for three years, and that he had entered into no obli¬ 
gation to the then Plaintiffs to pay them anything. The result 
was. that in 1861 the suit of the mortgagees was dismissed as 
against the Respondent’s father, and the Appellant’s predecessor 
alone was made liable for the amount due. There does not seem 
to have been any appeal against that portion of the decree which 
dismissed the case against the Respondent’s father, but as regards 
the decreed liability of the Appellant, it was affirmed by the 


Hekoomut- Judge of Broach on the 23rd of December, 1864. 


The plaint in the present suit was filed on the 24th of January, 


1865. 


The Respondent insisted that, as the cause of action arose more 
than six years before the institution of the suit, it was barred by 
Ihe Indian Limitation Act, XIV. of 1859, which fixes (sect. 1, 
cl. 12 ) the term of twelve years for suits for the recovery of im¬ 
moveable property, or any interest in immoveable property, but 
allows only six years in the case of suits for moveable property. 
The Respondent also denied the right of the Appellants to 
recover on the merits. His “written statement,” filed in the 
cause, contained the following passage :— 


“In (the time of) the former (native) Government, the Girasias 
used to levy this toda (giras) from the village. That was done 
with great oppression. It was not (a grant) voluntarily made by 
any emperor or ruler to the Girasias. (They) used to plunder the 
houses of the villages, (and) used to set fire (to them). They used 
to carry away human beings alive, (namely) the patels of the 
villages or their children, and used to commit outrages upon them. 
Then the helpless ryots would agree thus: ‘We will pay the money 
after a year*. In this manner did the Girasia people establish the 
toda (giras). At present, by virtue of the British rule, oppression 
of all kinds has been done away with, therefore what seditious 
people design cannot be carried out. The payment of the toda 
(giras) has consequently been stopped since the time of my 
father. Wherefore (your) servant also does not agree to pay the 
Plaintiff money to which there is no right." 


The Appellant contended that the toda giras huq, the subject of 
the suit.was an interest in immoveable property within themeaning 
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a 


of the 12th clause of Act XIV. of 1859, and did not belong to the 
category of moveable property, or a mere money allowance, and 
that therefore the proper period of limitation is twelve years from 
the time the cause of action arose. 

The following issues were framed :— 

1. Whether or not there is any impediment (to the adjudi¬ 
cation of) this claim being proceeded with in accordance with this 
plaint ? (1) 

2. Is this claim within the time or not ? 

3.. If the claim can be maintained, is the Plaintiff’s right to 
the toda giras in dispute proved or not ? 

4. On a claim made previously by a mortgagee being rejected, 
can a claim for that amount again lie ? 

5. Is the amount of the claim that has been demanded proper 

or not ? t' t' 

be proved, can the liability for the whole of 
the costs fall upon the Defendant or not ?” 

The Respondent’s father had been twice examined as a witness 

■n the suit of the mortgagees, and his depositions then made were 

put m m the principal suit as part of the evidence for the Appel- 

ant H.s deposition of the 6th of November, 1861. contained 
the tollowing words ;— 

The toda. that is, the money on account of toda giras, men- 
tioned in the mortgage deed was (leviable upon) my inam village 
of KMam ; consequently, the money appertaining to this tol 
giras used to be paid the heir of ICassan.ass Joo.at 

dass, from about the Samwat year 1895 (a.d. 1839) to the harvest 

Rs. 501 for toda up to the Samwat year 1903 (a.d. 1847) ■ and 

xs. 472. 3 1. deducting exchange ; and this toda was mortgaged 
for several years to Mir Sharafraj Ali, consequently I used to pav 

fatherl r ^ before that in my 

fathers time; and I have given copies (of entries) out of my 

- ‘-e iuri^dtcton, „Mch did noi 
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household books for these three years (namely) Samwat 1895 

(A.D. 1839) and S. (Samwat) 1910 (a.d. 1854). and S. (S^mwat) 

1913 (a.d. 1857), as pointed out by the vakil of the Plaintiffs, 

Narbheram, &c., on the stamped papers produced by them ; and I 

have received back my books, and since the Samwat year 1914 

(a.d. 1858) I do not pay the above-mentioned money on account 

of toda giras to the thakoor of Ahntod^ that is, to the heir of 

Kasaitdas, the reason thereof being, that the Girasia people do not 

now perform duties appointed for the Girasia people at the time 

the toda giras was fixed ; and now also there is no necessity for my 

having these duties performed, consequently it is not my wish to 

* 

pay the toda, therefore I do not pay it.*’ 


In another deposition, on the 4th of April, 1862, the Respon¬ 
dent’s father said :— 

“ By desire of Jitsangji I used to pay the annual amount of toda 
giras of my inam village of Moza Kalain to the opposite parties 
(namely), Nurbhet'am and others.” 


It appeared by documents (which, however, were not put in 
evidence in the Court of First Instance), that in the year 1856 the 
Respondent’s father received from the collectorate of Broach an 
official requisition to answer the questions:— 

“ Is (any) toda giras (huq or right) fixed for Jitsangjee Abhe- 
sungjee, the Muhurana of Ahmud^ on account of the village of 
Kulum, situated in the said talooka, and if there is, then how 
many rupees ? And to whom do you pay those rupees ? And 
should you pay any other person besides the said Rana, then from 
what year, and for what right (huq) do you pay ?” 


And that his answer contained the following passage :— 


“ There are (payable) Broach rupees 501 for the toda of the 
said Rana. It was mortgaged to Mir Shurfraz AUy^ of Baroda^ 
several years ago. Consequently (the amount) was paid to him. 
And subsequently this toda was mortgaged in writing to Kuf- 
snndas Jooguldass^ Moonshi of Broach, by the said Rana. (Con¬ 
sequently) the money has been paid into his house since the 
Samwat year 1892 (a.d, 1835-36). Deducting the exchange, 
there are paid Rs.472. 3 annas of the company’s stamp, and besides 
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this toda Rs.93 were paid to the Rana in every third year on 
account of surplus.** 
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The respondent himself was twice examined as a witness in the ^aharana 
principal suit. He admitted that the toda giras had been paid by 
his father, and that the whole income of the village used to be 

entered to a credit at his place, and these giras rupees were paid *'• 

out of the same,** Dessai 

Kallian- 


On the 13th of April, 1867, the Principal Sudder Ameen Hekoomut 
delivered judgment, and, holding that he had jurisdiction over the 
suit, dismissed it upon the issue as to limitation on the ground that 
the “ suit was not brought within six years from the date on which 
the cause of action arose.*’ 


His judgment as to the nature of the right claimed was as 
follows :— 


“ The plain meaning of toda giras is as follows : Toda means 
a huq, and giras means the amount of a huq (or right) set apart. 
On this alone there remains no doubt (as) to asserting that this 
property is moveable, and this toda giras is not fixed upon any 
particular land, but it is a huq receivable annually in ready money 
out of the revenue of a village. Therefore the claim for this giras 
cannot be placed among claims of the description of those for 
immoveable property, or for huqs arising therefrom. In this 
country toda giras may perhaps be of different descriptions, or 
whatever its origin may have been; nevertheless, its original 
character having changed, sums of ready money are annually 
received by the Girasias from the Government treasuries, and in 
the case of an inam village (the money) is received from the 
inamdar. The evidence of the Defendant has been taken; he 
says as follows : ‘ This giras money my father used to pay from 
(his) house, and in the house accounts he used to debit (the same) 
to the Kalam village account.’ This appears on looking at the 
account books. In this way he deposes certainly,— this giras is 
fixed on a particular village, still it is not fixed on particular land 
of a village. But in the same way as other holders of huqs 
receive (their dues) out of the moneys of the revenues of the 
village that may be received, the Girasias have to receive ready 

money ; therefore, not having (any) connection with land, this huq 

» ♦ 
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LC* has become similar to moveable property. Now.since it isahuq 
1873 of such a description, a claim to prove this huq should undoubtedly 
Maharana made within six years’ time,in conformity with sect. 1 ,clause 16 

of the law of limitation. The decisions of the High Court, fully 
applicable to this claim, are those made in these two cases(hamely) 
Special (Appeals) No. 642 and No. 4277 (of) the year 1865. In 
the first of these cases it has been ruled that claims for toda 
cvAijA giras, if not made within six years, are beyond the limitation (f.e., 
HEKOOMUT-are barred), and in the case bearing the other number it has been 

ruled that toda giras is not immoveable property. Ihereforethe 
authority of the decisions of the High Court for applying the limit 
of six years to this claim must be held to be very strong ; and 
looking at the same, (I hold) that this claim is brought beyond 
the time. By reason of the limitation this claim is rejected. 
There does not appear any necessity, therefore, to make any de¬ 
cision with regard to the other issues.” 

On appeal this decision was affirmed by the District Judge, the 
material portion of whose judgment was as follows :— 
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“ The Plaintiff's argument is, that the toda giras huq is an 
interest in immoveable property, the fact of its being entered in 
the village accounts being proof of this, and therefore that he was 
able to bring his action at any time within twelve years; and 
further, that even if it were not an interest in immoveable pro- 

I 

petty, still his action would be in time, as the fact of the mort¬ 
gagee suing the Defendant in respect of the huq entitles him, 
under sect. 14 of the Limitation Act, to exclude the time between 
the filing of the suit and its final disposal from the computation. 
My own opinion is, that the huq in question neither has. nor ever 
had any connection whatever with land, and the fact of its pay¬ 
ment being entered in the village books does not of itself prove 
that it was an interest in immoveable property. On this point the 
Defendant has produced a decree passed in the High Court, one in 
Suit No. 642 of 1865, dated the 27th of March, 1866, in which 
the Judges expressly held, that a suit to establish a right to a toda 
giras huq must be brought within six years,as regards the exclusion 
of the time during which the mortgagee was prosecuting what he 
imagined to be his claims. I consider that the Plaintiff has not 
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the smallest ground to stand on. so that it is not necessary seriously 
to discuss the question.** 

From this judgment the Appellant preferred a special appeal to 

the H)gh Court, a division bench of which dismissed the appeal 
with costs. 


The reasons for the High Court's decision (the statement of which 

was drawn up for the Privy Council by Mr. Justice Gibbs alone 

Mr. Justice Warden, who sat with him in the case, having left 

Jndta), were as follows, so far as they bear upon the present 
appeal :— 


“ The only point put before us for decision was that the tora giras 
lu the present case was a charge on the revenue of the village and 
as such an interest in immoveable properly, f.e., land. Thai Ihe 
decision of the Privy Council in the case of Sumbhoolal GirdhurlaU 
V. The Collector of Surat (l), delivered by l^ordKingsdown. would 

tend to uphold the view that the counsel for the Appellant put 
forth. 

My brother Warden, who was one of the Judges that decided 
Special Appeal 642 of 1865 ( 2 ), which the District Judge had fol- 
lowed as a precedent, was of opinion that toda giras had never been 
held to be a charge on the lands of the village, but a money allow- 
ance. the limitation m suits for which was laid down in clause 1 
sect. 16 of the Limitation Act ; and he saw no reason for differing 
from the decision he had arrived at in the case above quoted. 

“ I concurred with him that we should follow the precedent of 
Special .Appeal 64., as the rulings, so far as I was acquainted with 
them, had always been to the eflect that toda giras was a species 
of black mail payable by the inhabitants of the village for peace 
and secunt^y ; that their Lordships of the Judicial Committee had 
not decided otherwise in the case of Sumbhoolall. 

“ ■■"sa'-d to the rulings of this Court and the 

ate Sudder Dewanny Adawlut as to the nature of toda giras , a 

they appear to date from the decision of Special Appeal 3553 r ; 

Collector of Surat v. Pestonjee RuttonJee(3), in which thejud;! o! 

(1) 8 Moore’s Ind. App, Ca. r. f-,\ nr 

(2) Furusram Uurbhcram v. Syud Adawlu't Keporls Dewanee 

oosein IVukud Svud ... ^ (I^ombav), 1855, p. 


Hoesein Wnhud Syud Sherif Sheh 
Saheb (Not published.) 
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the Suddur Adawlut agreed with the decision of the Judge of 
in which he differed from the view taken by 

tried the case as Assistant Judge of that zillah, and he d that the de¬ 
finition of loda giras.as laid down by the Honourable Mount Stuart 
Eiphinstone, viz., ‘ a sum paid to a powerful neighbour or turbu¬ 
lent inhabitant of a village as the price of forbearance, protection, 
and assistance/ was correct, and that such payment was istinc 
from the rent of that description of ‘ wanta* lands known as giras 
wanta,' the rents of which were also realized by the Collector on 

behalf of the Girasias/’ 

From this last-mentioned decree the Appellant appealed to Her 
Majesty in Council. 

Mr. Forsyth, Q.C., and Mr. J, Sewell White, for the Appellant:— 

The payment claimed is in its own nature a charge on the 
village. Toda giras was as defined by Mr. Mount Stuart Eiphin¬ 
stone ; that is to say, it was a payment exacted at one time by 
force, but latterly it was levied with the consent of the Govern¬ 
ment, and it is admitted that no objection can now be raised to it 
on account of its origin. The villagers needed protection, and 
gave in return a small portion of the produce of the land, which 
was commuted for a payment made by the village accountant out 
of the rents. It is a sort of cess to which the lands of the village 
are subject, it is entered in the village accounts, and the obligation 
to pay it attaches to the inamdar of the village where the village 
is held in inam ; it is payable by reason of his possession of the 
village. The sunnud or grant to the predecessor of the Respon¬ 
dent, the desai of the village, gave him the village rent free, but 
it was subject to this huq, which was of far earlier date than the 
sunnud ; and if he sold the village, he would sell subject to the 
huq. The principal Sudder Ameen speaks of toda giras as paid 
out of revenue. The language both of the Respondent and of his 
father shews that the huq is a charge on the land, and not a mere 
personal payment collected by the desai for the Girasia. It is not 
in its own nature a moveable thing. 

By Bombay Reg. V. of 1827, which down to the passing of the 
Act XIV. of 1859 constituted the law of limitation for the 
mofussil of the Bombay Presidency, hereditary offices are recog- 
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nised as immoveable property. The commencement of sect. I, 
cl. 1, of that Regulation is as follows : “ Whenever lands, houses,’ 

hereditary offices, or other immoveable property have been held 

without interruption for a longer period than thirty years,” &c. 

Act XIV. of 1859 does not refer to Reg. V. of 1827, but it 

could not have been intended to take away the character of im- 

moveablenessfrom any property which was ever previously recog- 
nised as Immoveable. 

The language of Act XIV. of 1859 generally does not confine 
the meaning of the words “ immoveable property ” to land. The 
word “ land ” occurs in several sections, e.g., cl. 4 , “ land or interest 
in land ck 8 , “ buildings or lands.” The Act recognises by the 
expression “suits governed by the law of Eugland ” the fact that, 
there might be suits not so governed : and this applies to the 
mofussil, where the law—the personal law of the parties—is in 
many cases the law to be administered. 
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In the absence of an interpretation clause in Act XIV. of 1859, 
the words of sect. 12 ought to be taken in questions between Hin- 
dus to include all property which the Hindu law classes among 
immoveable propetty. Krishnabhat bin Hiragange v.KapPabhat 
bin Mahalbhat (l); Balvantrav v. Purshotam Sidhesvar (2) In 
the latter case the Chief Justice of Bombay expressed doubts of 
the correctness of the decisions of the Bombay Courts, which treated 
toda giras as subject to the six years’ limitation. 

According to the Hindu law this huq is of the nature of immove- 
able property. 

In Colebfooke’s Dig. vol. ii. placit. xxxiv., Va/nyawatcya classes 
together land and a corrody, and directs that a king who has given 
either should render his donation firm. 


Vahana (Dayabhaga, ch. ii. v. 13 (3)) explains “corrody" 
(Sanscr. Nibandha) as signifying anything which has been pro¬ 
mised, deliverable annually or monthly, or at any other fixed 
periods. 

In 2 Strange's Hindu law, p. 363, Colebrooke classes hereditary 
offices with immoveable property. 

Sir William Macnaghten (Principles of Hindu Law, vol. i.p.]), 


fi) 6 Bomb. H. C. Rep. (A. C. J.) 137 
(.) 9 Bomb. H. C. Rep. (A. C. J.) p,. (3) Ed. p. aoe, and note Ibid. 
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In Wilson's Glossary “ nibandha ’’ is said to be fixed or im- 

mpveable property also corrody or fixed allowance granted by 

the rajah or person in authority, to be realized from the proceeds 

of a manufactory, mine, or estate. 
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The Act of 1859 merely bars the remedy, and does not take 
away the right, so that, even if it were held thot the 16th clause, 
allowing only six years, and not the 12th, which allows t^yelve 
years, is applicable to this case, we could recover for the shorter 
period, as it is a recurring cause of action. In Dean and Chapter 
of Ely V. Cash (l); Grant v. Ellis (2) ; Owen v. De Beauvoir (3). 


* Mr. Lcitht Q.C., and Mr. Doyne (with whom was Mr. C. \V. 
Arathoon)i for the Respondent :— 

The Limitation Act is not to be Construed by introducing refine¬ 
ments of Hindu law. The Hindu law is only applicable in cases 
relating to succession, marriage, and inheritance. The rules it lays 
down are general and not special. Act XW. of 1859 does not 
refer to Reg. V. of 1827. 

There is no evidence to shew that the concurrent finding of two 
Courts below that the huq is not of immoveable nature is 
erroneous. The huq was personal, and not a charge payable out 
of produce or revenue. Where villages are not rent free, and the 
Government had received the revenue, they took upon themselves 
to pay the Girasias. The arrangement was originally with the 
villagersi and the Government took the larger revenue, subject to 
this payment. It would have taken less revenue if it had left the 
villagers to make the payment. The sunnud which was granted 
by the Mahomedan governm#^nt does not impose the payment of 
this cess. Our client is the desai, and represents the villagers 
personally. The desai made the agreement with the Girasias. 

There are rights of Girasias in respect of wanta, and different 
rights in respect of toda giras. In the former a proportionate 
share of land was assigned. The land is taken over, and a share 
of revenue allow’ed by the Government. But the toda giras is 


(0 15 M. & w. 617. 


(2) 9 M. & W 
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merely a cash composition. It could not be enforced against the 

land. Pui-usram Murhhefam v.Syud HooseinWuhud is a case 

decided on appeal by the High Court of Bombay. The present 
case is governed by the decision of the Judicial Committee in the 


case of the Government of Bombay v.Desai Kulleanrai Hukoomat- 
rai (1). There an ancestral allowance for a palkee was held not 
to be immoveable property. The Indian interpretation of Act XI\'. 
of 1859, s. 1, cl. 12, and of former Statutes of Limitation, prac¬ 
tically bars the right. There are several decisions of the High 
Court of Calcutta to the effect that under this Act not more than 
six-years'mesne profits can he recovered: Suiherlaitd*s\\Qe\i\y 

Reporter, vol. i. p. 65 ; vol. iii. pp. 13, 38 ; vol. v. p. 219 • vol vi 

p. 78. 


The following cases were also referred to : Bat^atsangji v. 
Navamdhap‘aya{2); Collector of Surat v. Heiresses of Kuvarbai 

(3J; Bari Vasudev v. Mahadaji ApPajiM ; Raiji Manor v 
Desai^Kallianrai Hukmatrai (5) ; Sreemutty Rabutty Dossee 
v. Stbchunder Mullick (.b) ■. Sumbhoolall Girdhurlall v. Collector 
of Surat (7) ; /„ Aykroyd (8) ; Wood v. Relly (9) ; Wickham 
v. Lee (10); Higgins v. Scott {U) ■, Huber v. Steiner (12)- 
Nundram Dyaram v. Dula Bhaee KurParam (l3). 


Mr. Forsyth, Q.C., in reply. 

The judgment of their Lordships was reserved, and was now 
delivered by 


The Right Hon. Sir James W. Colvile 

The suit which has given rise to this appeal was brought by thf 
ppellant m January, 1865, against the Respondent, to esiablisf 
the nght of the former to a toda giras huq upon the inam village 
of the latter, and to recover the arrears due in respect of that huq 


(0 14 Moore’s Ind. App. Ca 551 

(2) 1 Bomb. H, C. Rep. 186. 

(3) 2 Bomb, H. C. Rep. 252. 

C4) 5 Bomb. H. C Rep. 85. 

(5) 6 Bomb, H. C. Rep. 56. 

(6) 6 Moore’s Ind. App. Ca. i. 

(13) J Moore’s 


(7) 8 Moore’s Ind. App. Ca. 1 

(8) I Eich. 479. 

(9) 3 Exch. 442. 

(10) 12 Q. B. sri. 

(lO 3 B. & Ad. 315. 

(12; 2 Bing. N. C. 202. 

Ind. App. Ca. 414. 
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for the seven years preceding the commencement of the suit. The 
annual amount alleged to be payable by the Respondent to the 
Appellant is Rs. 501; though it may be questionable on the 
evidence whether this sum is the gross amount of the huq, or the 
net balance after deducting certain small payments and allow¬ 
ances to other persons which are mentioned in the accounts. 

The Respondent admitted, as his father in other proceedings 
had admitted, the existence of the huq, and that it had been paid 
by the inamdars of the village up to the Samvat year 1914 (cor¬ 
responding with 1857-58); but contended that his father had then 
properly exercised a right to put an end to it; and, further^ that 
the present suit was barred by the law of limitation. 


The issues settled are at page 20 of the Record ; but the 
only one which is to be considered on this appeal is, whether the 
claim is within the appropriate period of limitation or not. Of 
the remaining issues, one, which is no longer treated as material, 
was disposed of in the Appellant’s favour, and the others have 
not been tried. 


The substantial question considered in the Court below was, 
whether the suit, being one for the recovery of an “interest in im¬ 
moveable property,” fell within the 12th, or was to be governed by 
the 16th, clause of the 1st section of Act XlV. of 1859. In the 
former case, the period of limitation would be twelve years, and 
the suit would be brought in time ; in the latter case, the period 
of limitation would be only six years, and the suit would be 
barred. 

'I he determination of this question involves the consideration of 
the nature of a toda giras hak. A good deal of learning on this 
subject is to be found in the case of the Collector of Surat v.Pes- 
lonjee Rutonjee (l), and in the case of Sumbhoolall Girdhnrlall v. 
The Collector of Surat (2) to which their Lordships have been 
referred. They do not think it necessary to go at any length into 
this. It is sulBcient to state that these annual payments, although 
originally exacted by the Girasias from the village communities in 
certain territories in the west of India by violence and wrong, and 
in the nature of black mail, had, when those territories fell under 


(1)2 Morris’s Cases in ihe Sudder 1855), p. 291. 

Dcwanny Adawlut, of Bombay (for (2) 8 Moore’s Ind. App, Ca. i. 
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British rule, acquired by long usage a quasi-legal character as cus¬ 
tomary annual payments ; that as such they were recognised by 
the British Government, which took upon itself the payment of 

such of them as were previously payable by villages paying re¬ 
venue, and left the liability to pay such of them as were payable 
by inam villages to fall on the inamdar. And since the decision 
of the before-mentioned case in the 8th vol. oi Moore (l), it can¬ 
not be questioned that the toda giras huqs of the former class 
constitute a recognised species of property capable of alienation, 
and of seizure and sale under an execution. How far that deci¬ 
sion may govern the rights of an inamdar. and some of the 
questions raised by the untried issues in this suit, their Lordships 
abstain from considering. For the purpose of determining the 
question of limitation, it must be assumed that the claim of the 
Appellant, if not barred, has a legal foundation. 
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The question to which period of limitation these claims are sub¬ 
ject has been the subject of several decisions in the Bombay Courts, 

The earliest of these, being the case of the Collector of Surat v. 
Tejooha-wa Bhue,wansungji, does not materially affect the present 
question. When that suit was commenced, Act XIV. of 1859 had 
not come into operation; and under the Law then in force (the 
Bombay Regulation V. of 1827) the claim was subject only to the 
twelve years’ rule of limitation, whether a toda giras huq was in 
the nature of moveable or of immoveable property. It is true 
that the High Court, in delivering its Judgment, intimated an 
opinion that, whatever might have been the original nature of 
that toda giras payment, its conversion into an annual payment 
out of the Government Treasury not secured or chargeable on any 
particular lands, had deprived it of the character of immoveable 
property, if it ever possessed that character. But it is obvious 
that this dictum has no application to a toda giras huq payable 
by an inamdar, in respect of which there has been no such conver- 
Sion. The case of Furusram Nurbheram v. Syud Hoosein Wuhud 
is, however, in point. There the question arose between the pur¬ 
chaser of the Girasia’s interest in a toda giras huq at an execution 
sale, and an inamdar ; and the law of limitation to be applied was 
Act XIV. of 1859. The Judge of Broach there held (and his 
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decision was affirmed on appeal by the High Court) that the 
claim was clearly for a money payment, and that the case must 
be decided by the 16th clause of the 1st section of the statute. 

The authority of this last case has been recognised, and its 
ruling adopted by each of the three judgments now under appeal. 

The other decisions of the High Court of Bo‘tfthay% which have 
been cited, are all distinguishable from the present. 

That of the Collector of Surat v. The Heiresses of Knvarhai{\) 
seems to their Lordships to have no bearing upon the question 
before them. The only questions raised in it were whether a toda 
giras huq was alienable, and whether, by reason of its falling with¬ 
in the definition of '*land*'contained in a particular statute (which 
it did not), the Court was deprived of jurisdiction. In the case of 
Baratsangji v.Navanidharaya (2),as in that of Furusram v. Syud 
Hoosein Wuhud^iht law of limitation to be applied was iheBomhay 
Regulation V. of 1827 ; and what the Court actually decided was, 
that the right to the desaigiri allowance claimed would be barred 
unless the Plaintiff could establish the receipt of a payment on 
account of it within twelve years. The Court, no doubt, described 
the allowance claimed as “ in the nature of one charged upon, or 
payable out of land.” But whether it were so or not was not a 
point in issue. Again, in Raiji Manor^s Case (3), the Court, in 
ruling that the claim was barred by the six years’ limitation, dis¬ 
tinguished it from the last-mentioned case on the ground that it 
was a claim for a pagdi allowance,which was a mere money pay¬ 
ment out of a desaigiri allowance, and not like the latter in any 
sense an interest in land. The same distinction may exist between 
a pagdi allowance and a toda giras huq. 

The case oiKrishnabhat Hirogange (4) and that of Purshotam 
Stdheshvar (5), both relate to hereditary offices and not to huqs, 
and cannot, therefore, be regarded as directly in point, although 
ihe principles which they lay down for the construction of Act XIV. 
of 1859 are important, and will have to be considered hereafter. 
It is, however, to be remarked that, in the latter case, Chief Justice 
Westropp,Sit. the close of hisable and elaborate judgment, expressed 

(1)2 Bomb. H. C. Rep. 253. (3) 6 Bomb. H. C. Rep. 56. 

(.2) I Bomb. H. C. Rep. 186. (4) 6 Bomb. H. C. Rep. 137. 

(s) 9 Bomb. II. C. Rep. 
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a strong doubt of the soundness of the decisions which had ruled I- C- 
that claims for todagiras huqs were subject to the six years’ rule of ,873 

limitation. This being the state of the authorities at Bombay, „ - 

their Lordships cannot think that there has been that long and FAwam'' 
consistent course of decisions which affords grounds for treating the jaswa^t 
question under consideration as concluded by authority, even in sangjI 
the Courts of India. ^ *'■ 

Dess AI 

It has, however, been strongly urged on the part of the Respon- 
dent that this appeal is to be determined by the authority of their 
Lordships’ recent decision in the case of Desai Kullianraiji 
Hakoomutraiji (the present Respondent) and the Government 
of Bombay (l). Their Lordships cannot accede to this argument. 

In the case so relied upon the question of limitation did not 
arise. It is, however, true that, in deciding it, the High Court of 
Bombay had held that the Respondent had acquired a title by 
positive prescription to the huq which he claimed, by force of 
the 1st section of the Bombay Regulation V of 1827; and that 
their Lordships, though they upheld the decree in favour of the 
Respondent on other grounds, intimated that they were not satis- 
fied either that the particular huq could properly be said to be 
immoveable property within the meaning of the Regulation, or 
that there had been such an enjoyment of it for thirty years with¬ 
out interruption, as would bring the right, if in the nature of 
immoveable property, within the operation of the Regulation. This 
was the expression of a doubt rather than a positive decision 
Moreover, the huq then claimed differed widely from that which 
IS the subject of the present suit. It was a money allowance for 
the sustentation of a palanquin, which had been granted by the 
then native power to an ancestor of the Re.spondent, not as a 
necessary incident to the office of desai, but as a reward for meri- 
tonous service, and was made payable by the native collector out 
o the general revenues of the pergunnah of Broach received by 
him. As such it resembled the annuity granted by King 

to T-l ‘he case of 

Ea, I of Stafford v. Buckley (2), Lord Hardwicke held to be “a 

mere personal annuity, having no relation to lands and tenements 


(i) 14 Moore’s Ind App. Ca. 551. 
VOL. I. 
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(2) 3 Ves. Sen. 170. 
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or partaking of the nature of a rent by any jneans." But howev 
that may be. their Lordships cannot treat the decision .n the palki 
case as an authority on the present question, which they will now 

oroceed to consider upon its merits. 


The learned counsel for the Appellants have argued, on the 
authority of the above-mentioned cases of Knshnahhat Htfagange 
and Purshotam Sidkeshvaf, and particularly of the latter, that the 
construction of the Statute of Limitation must, in this particular 
case, be determined by the light of the Hindu law. 


According to the report of the latter case in 9 Bombay High 
Court Reports (A.C.J.) 99, the Respondents had sued to recover 
from the Appellants the amount of fees due to the holder of the 
hereditary office of village joshi (or astrologer) for five years. 
This statement their Lordships conceive must te taken to import 
that the right to hold the office was matter of contest between 
the parties ; since it can hardly have been held that because the 
hereditary office was in contemplation of the Hindu law of the 
nature of immoveable property, fees recoverable by the admitted 
holder of the office from persons whose horoscope he might have 
cast fell within the same category. The case was referred to a 
full Bench, partly in consequence of some difference of opinion 
between the two Judges who composed the Division Bench, and 
partly on account of a supposed inconsistency between the two 
decisions already cited from the 6th vol. of the Bombay High 
Court Reports, w'hich, nevertheless, seem to their Lordships 
capable of standing together. The judgment of the full Bench 
was given by Chief Justice Wesiropp, It fully upheld the decision 
in Krishnabhat v. Kappabhat (l). and affirmed the correctness of 
the rule there laid down for the interpretation of Act XIV of 1859, 
s. 1, clause 12. The rule is shortly this, viz., that, inasmuch as 
the term “ immoveable properly ” is not defined by theAct.it 
must, when the question concerns the rights of Hindus, be taken 
to include whatever the Hindu law classes as immoveable, although 
not such in the ordinary acceptation of the word. To the applica¬ 
tion of this rule within proper limits, their Lordships see no 
objection. The question must, in every case, be whether the 


(1)6 Bomb. U C. Rep. (.A.C.J.; 137. 
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subject of the suit is in the nature of immoveable property, or of J- C. 
an interest in immoveable property; and if its nature and quality ,87 

can be only determined by Hindu law and usage, the Hindu law —~ 

may properly be invoked for that purpose. Thus, in the two cases '^faweh-'' 
on which the Appellant relies, Hindu texts were legitimately used 
to shew that, in the contemplation of Hindu law, hereditary offices sangh 
in a Hindu community, incapable of being held by any person dessai 

not a Hindu, were in the nature of immoveables. And those Kallian 
decisions receive additional support from the 1st section of the Hekoomut- 
Bombay Regulation V of 1827, which expressly declares hereditary 
offices to be immoveables, an enactment which, inasmuch as it 
relates only to the acquisition of a title by positive prescription 
seems to be unaflected by Act XIV of 1859, and to stand un- 
repealed in ihe presidency of Bombay, 

The learned counsel for the Appellant have, however, insisted 
on the authority of these decisions that a toda giras huq must be 
held to be an interest in immoveable property, because, according 
to Hindu law it would be “ Nibandha.” Their Lordships, in 
dealing with this argument, prefer to use the Sanscrit word, 
inasmuch as they do not think that “corrody” is a very happy 
translation of it ; “corrody” being a word of medieval origin 
properly signifying a peculiar right, vfz., the grant by the royal 
or other founder of an abbey of certain allowances out of the 

revenues of the abbey in favour of a dependent or servant. (See 

Ducange, in verbo : Fitzhefbert “De natura Brevium" p. 229 
writ de corrodio habendoy) 

Whether a toda giras huq be “ Nibandha ” within the strict 
sense of that term is, in their Lordships’ opinion, a question not 
free from doubt. The original text of Yajnyawalcya, which is the 
foundation of all the other authorities cited by Chief Justice 
Westr-opp, implies that the subject rendered by the word corrody 
in - Colebfooke’s Digest, placitum xxxiv, is sometimes created by 
royal grant. This. too. is included in Professor Wilson's definition 
of Nibandha.” That the word in the subsequent glosses on Yajn. 
yavialcya’s text is used in a wider sense, may be due to the want 
of precision for which Hindu commentators are remarkable It 
IS. however, unnecessary to consider this point, because their 
Lordships are of opinion that the question whether a toda giras 
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huq is RD interest in immoveable property within the meaning of 
Act XIV of 1859 is one which ought not to be determined by 
Hindu law. It appears from the authorities cited in the case 

(reported in the second vol. of MomVs reports) that the Grasias 

were sometimes Mahomedans, and therefore that the huQ may in 
its inception have been held by a Mahomedan. It is certain that, 
as these huqs now exist, they may pass to. and be held and 
enjoyed by Mahomedans, Parsees, or Christians ; and their Lord- 
ships think that the applicability of particular sections of this 
general Statute of Limitation must be determined by the nature of 
the thing sued for, and not by the status, race, character, or 
religion of the parties to the suit. The period of limitation within 
which the claim is barred must be fixed and uniform, by whomso¬ 
ever that claim is preferred or resisted. 

The determination, therefore, of the present question depends, 
in their Lordships* opinion, upon the general construction to be 
given to the terms '* immoveable property,*’ and ” interest in im¬ 
moveable property,** as used by the Indian legislature. Their 
Lordships cannot think that the former term is identical with ^ 
“ lands or houses.’* They conceive that the word “ immoveable” 
was used as something less technical than real,** and that the 
term *'immoveable property’* comprehends certainly all that would 
be real property according to English law, and possibly more. In 
some foreign systems of law in which the technical division of 
property is into moveables and immoveables, as, e.g., the Civil 
Code of Fr'ance, many things which the law of England would 
class as “ incorporeal hereditaments ” fall within the latter 
category. 

Now, what is disclosed on the Record touching the nature of this 
huq ? 

The plaint claims it as" leviable upon the village 
Kalam” The fair inference from the written statements of the 
Respondent is, that the huq existed and was regularly paid by his 
father, as inamdar, up to the year 1857-58. The question raised 
by these statements as to the right of the Respondent and his ^ 

father to discontinue the payments, is one to be determined, not ^ 

upon the issue of limitation, but on the trial of the other issues 
settled in the cause. The evidence taken in the suit shews that 
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the answer of Hukomnirai (the Respondent’s father) to a question *'• 
addressed to him in 1856, by a native official, to the effect, whether 1873 
there was any toda giras paid for the maharana of Amud on MahT^na 
account of the village ofKalam, was, “There are payable Broach ^attkh- 
Rs. 501 for the toda of the said rana : that the same Hukomutrai Jasw^t- 
described the money paid by him on account of this huq, in 
his deposition of the 6 th of November, 1861, as “the money on Dessai 

account of toda giras leviable upon my inam village of Kalam," ''^RAuf'^ 

and, in his deposition of the 4th of April, 1862, as “ the annual 
amount of toda giras of my village of Mouzah Kalam-," — 

further, that the payments made wrre made out of the revenues of 
the village, and were so entered in the village accounts. 


Taking this as the fair result of the evidence, and considering 

what has been ruled touching toda giras huqs in the case in the 
8 th Moore's Indian Appeals (l), and other decided cases, their Lord- 
ships are of opinion that, whatever may have been the origin of 
the huq, it must be assumed to be now a right to receive an 
annual payment which has a legal foundation, and of which the 
enjoyment is hereditary ; and that the liability to make the pay¬ 
ment IS not personal to the Respondent, but one which attaches to 
the inamdar into whosoever hands the village may pass; or in 
other words that the huq is payable by the inamdar virfute 
tenurce. This being so, their Lordships have come to the conclu- 
Sion that the interest of the huq-dar does possess the qualities 
both of immobility and of indefinite duration, in a degree which- 
if the question depended on English law, would entitle it to the 
character of a freehold interest in or issuing out of real property 
(see 1 Cruise's Digest, p. 47, plac. lO); that upon the general 
principles of construction applicable to an Indian statute it must 
be held to be “ an interest in immoveable property ” within the 
meaning of Act XIV of 1859; and, accordingly, that the suit, 

having been brought within twelve years after the date of the last 
payment, can be maintained. 


This being their Lordships’conclusion on the first and principal 
question argued, it is unnecessary for them to consider the second, 
wz.; whether, upon the principles enunciated and enforced in' 

(0 Sumbhoolall Girdhurlall v. Collector of Surat, 8 Moore’s Ind. App, Ca. i. 
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such cases as the Dean and Chaptef of Ely v. Cash (l), Grant v. 
Ellis ( 2 ), and Owen v. De Beauvoir (3), it ought to be held that, 
inasmuch as Act XIV of 1859 contains no express words to bar 
the right as well as the remedy, that statute can have any effect 
on the Appellant’s claim, except that of preventing him from 
recovering more than the arrears for the six years next preceding 
the institution of the suit. Their Lordships abstain from the con¬ 
sideration of this question the more willingly because it was never 
raised in the Courts below ; because the pleadings in the suit, 
which is brought to establish the right as well as to recover the 
arrears, assume that the whole claim is subject to the law of 
limitation; because there seems to be a considerable body of 
Indian authorities which support that assumption ; and because 


the limitation applicable to claims to establish rights will, at no 
distant date, have to be determined by the more carefully drawn 
Statute of Limitations of 1871. 


On this appeal their Lordships will humbly advise Her Majesty 
to reverse the decrees under app-^al ; to declare that the Appel¬ 
lant’s suit is not barred by the Statute of Limitations, but was 
brought within time, and to remand the cause for trial on its 
merits. Their Lordships think that the Appellant ought to have 
the costs of this appeal. The costs incurred in India by reason of 
the trial of the second issue should be dealt with by the Bombay 
High Court in the usual way on the final determination of the 
cause, the Appellant receiving back the costs (if any) which he 
may have paid under any of the decrees reversed. 


(1) 15 M. & W. 617. (2) 9 M. & W. 113. 

(3) 16 M. & W. 547 ; S Exch. 166. 
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MUSSUMAT KUNDITN KOOW AR .... Respondent, 

On Appeal/t^om the High Court of Judicature at Fort William, 

in Bengal. 


Where a question arises whether an arrangement among the members of 

a Hindu family, not attended with actual partition by metes and bounds, 

hastheeffectof a division in estate : the Court will, in determining such 

question, consider whether the intention of the parties, to be inferred from 

the instruments which they have executed and the acts they have done, was 
to effect such a division. 

Circumstances under which an intention to effect a separation has been 

inferred. 

The case of Appovier v. Rama Subba Aiyan (i; followed. 

'T'HE main question at issue in this appeal was as to the right of 

the Respondent, a Hindu widow, to succeed to the estate of her 

late husband Monsohirt Dass, who left no lineal descendants in 
the male line. 


The family of which Monsobirt Dass was a member belonged 
to the Dijumbury sect of the Jains. 

The common ancestor of the family was Lalla Chadee Lall, 
who had four sons, who commenced in his lifetime to carry on 
as co-partners the business of banking, money lending, and pur- 
chasing and holding lands; and after the death of each of the 

right Hon. Sir James W. Colvile. The Right Hon 
SIR Montague E. Smith, and The right Hon. Sir Robert p. Collier.' 
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sons, his sons or son succeeded to his interest. In the year 1851 
Mukhun Lull, being the only one of the sons of Chadee Aaff who 
was then alive, executed, together with the representatives o the 
three deceased sons, an agreement, or ikrarnamah, in the follow- 

ing terms;— 

“Whereas Lalla Chadee Lall our grand ancestor had four sons 
first Lalla Bhnnjun Lall, father of us Mahaheer Pefshad and 
Munohur Dass ; second Lalla Gopaul Chaitd, father of me utty 
Lall ; third me Lalla Mukhun Lall, and fourth Lalla Shookey 
Lall, father of me, Monsobirt Dass ■, during the lifetime of the 
grand ancestor Lalla Chadee Lall aforesaid, all the four sons, and 
after the death of the late Lalla Bhnnjun Lall, Lalla Gopaul 
Chand, and Lalla Shookey Lall, we the grandsons jointly and in 
partnership all along have carried on the business of the kotee 
(banking house), purchase of zemindaree and transactions for 
zurpeshgee (lease on advance payment) and putawa (usufructuary 
lease) advanced money on mortgages and conditional sales, and 
on bonds and khata books and decrees of Court appertaining to 
the kotee. Accordingly we four co-sharers, being in possession of 
equal shares, viz., of one-fourth each, without contention from any 
one, appropriate and enjoy the profits thereof in proportion to our 
respective shares. Now, with a view to avoid future complications 
in consultation and agreement among ourselves, we have, under our 
signatures, executed four chittahs with regard to the said kotee up 
to the 24th of the month of Kowar, of the year 1259 Fuslee, and 
four schedules with regard to houses and shops, both ancestral and 
purchased, Mangoe and Mahowa orchards; and also four schedules, 
regarding silver articles, tent, cVic.. articles for assemblies and con¬ 
veyance. &c., and all the partners have retained one of each. We 
have executed this deed to have matters entirely above board, and 
to have names enrolled in the Government record in respect of the 
estates. It is desirable and very necessary for us. declarants, 
according to this deed, to have the names of all the partners 
enrolled for equal shares, viz., one-fourth in the name of me, 
Lallah Mukhun ; one-fourth in the names of us, Lalla Maha- 
beer Pershad and Munohur Dass, sons of Lalla Bhunjun Lall, 
one-fourth in the name of me, Lalla Mutty Lall, son of Lalla 
Gopaul Chand, Aiu\ one-fourth in the name of m-, Monsobirt Dass, 



VOL. I.] 


INDIAN APPEALS. 


57 


son of Lalla Shookey Loll : in respect of (he estates, viz.: 6 annas 
out of the entire 16 annas of talook A»l^ro//, and the entire 16 
annas of talook Baroot\ for which the names of me, Lalla Mukhun 
Lall and the name of the late Lalla Shookey Lall, father of me, 
Monsohir't Dasa^ is entered in the column of proprietors in the 
Government Record; and with regard to 16 annas of mouzah 
Budhanyt 4 annas out of 16 annas of mouzah Aharhund^ for 
which the name of me, Mahabee*^ Pershadt is entered ; and with 
regard to 12 annas of mouzah Jysur^r^aJi, for which the names 
of us, Mahabeei‘ Pei*shad and Munohiir Dass^ are entered; and 
with regard to the whole of mouzah Dwa, for which the name of 
met Mufty Lally is entered, of whicli in the Mofussil we four part¬ 
ners hold possession of a fourth share each, on payment of the 
Government revenue. \\ e do covenant and agree to present an 
application to the collector, and have the names of all the four 
partners enrolled in the column of proprietors in the Government 
Record according (o the conditions of this deed in respect of the 
aforesaid mehals; and also manage the villages of the zemindaree, 
besides which mouzahs Julkary &c., &c., villages held under zur- 
peshgee Rase; and also mouzah EmadpoVCy &c., villages held under 
putawa (usufructuary lease) and future zurpeshgee ; and also one 
third share of mouzah Mocrha, village held under conditional 
sale ; and also mouzah Sm;'«oo, a late purchase, made conjointly 
with other proprietors of talook Atnaony and also villages held 
under zartunkhey (assignments) and of the capital and debts and 
outstanding stated in the chitta of the kotee deeds for which 
may stand in whosoever’s name all the four partners are proprie¬ 
tors of profit and loss in equal shares, viz., of one-fourth each. 
Now also, by amicable settlement, the business of the kotee will 
continue to be carried on jointly and in partnership in the same 
manner as carried on heretofore. We will amicably transact all 
matters connected with the kotee in consultation and agreement 
among ourselves, and will keep appropriating and enjoying the 
profits thereof in proportion to the aforesaid shares, viz., equal 
one-fourth shares each. Thereafter, if any estate is purchased in 
connection with the kotee and zurpeshgee, puttowa, zurbhuma 
(mortgage) conditional sale, that is to say. whatever transactions 

may be effected in connection with the joint kotee in whosoever’s 
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name, all the shareholders will be entitled to a one-fourth share 

thereof respectively. In whosoever’s name the houses, shops, and 
orchards are entered in the schedule he will hold possession of 
them. Whatever, under the head of goshwara general, are held 
by all the four co-sharers, and silver articles, tents, tent walls, 
carpets forassemblies and conveyances, will continue as heretofore 
in the possession of all the four shareholders. God forbid ! if ever 
among us declarants and our heirs there should be disagreements 
and quarrels on any account, in such a case all the items entered 
in the chitta of the kotee and schedules and hereafter whatever 
may be acquired with the joint funds will be partitioned and di¬ 
vided into equal shares, viz., one-fourth share each. In such a 
case one will have no objection to or connection with or interest 
in the share of the other. Be it known that, beside the business 
of the kotee, the establishment to advance money on bonds and 
khatta books, shops, and silver articles, golden ornaments, and 
other articles for conveyance, &c., which may be in the personal 
possession of each, will continue as heretofore to be held by each. 
One now has, and will in future have, no claim or contention 
against the other therefore. Also, whatever may be personally 
acquired will belong to him who acquired it. 

Monsobirt Dass died in the year 1859. 

On the 2nd of March, 1865, the Respondent filed her plaint 
which contained the following allegations :— 

“ The Plaintiff's father-in-law, Lalla Showkee Lall, while alive, 
lived separately as regards food from the ancestor of the Defen¬ 
dants and the Defendants. On his demise, his son Lalla Monsobirt 
Dass inherited and held possession of his patrimony. On the 
demise of Monsobirt Dass, his widow, the Plaintiff, entered upon 
possession of her husband's real and personal estate. Out of the 
mehals in suit the name of the Plaintiff was registered in the pub¬ 
lic record, in substitution of that of her late husband, in respect of 
MotizahjufSarah, &c. In the income tax schedules for the Fuslee 
years 1267 and 1268, filed in the Assessor's Office, and in the 
Butwarah proceeding regarding Mottzah Jatsarah, &c., the Defen¬ 
dants have admitted the female Plaintiff's right and possession. 

“Notwithstanding the absence of right of the Defendants and 
the right of the female Plaintiff to her husband’s estate under the 
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Jain Law, the Defendants having unjustly obtained an invalid 
order from the Criminal Court, regarding Mouzah Na^ore, and 
summary proceedings (of which the reversal is sought for by the 
Plaintiff), by filing invalid (petitions of) interventions in rent cases 
and Act X. of 1859, have ousted the female Plaintiff from the dis¬ 
puted property, exclusive of the share of Mouzah Shapore, ihe 
delivery of possession of one anna of which Mouzah Shapore has 
been withheld by the Defendants, though four annas of that 
mouzah were, subsequent to the death of the Plaintifl's husband 
purchased with joint funds covered by decree and bond pertain* 
ing to the transaction of the firm.” 

The written statement, filed by the Defendants, was to the 
effect— 

That the estates in question had, ever since the time of the said 

Showkee Lall and Monsobirt, remained joint without any division 

whatever, and that the Plaintiff (a childless widow) was therefore, 

under the Shastras, the custom of the country and the family 

usage, not entitled to possession of a share. That in regard to 

partition and inheritance of ancestral estate, the family of the 

parlies was governed by the Mitakshara law, which prevails in the 

country. That Jain law regulates spiritual matters, but has no 
connexion with temporal matters. 

That the Defendants were in joint possession of the disputed 
property as proprietors. That after the death of the Plaintifl’s 
husband she never had possession, but remained in a joint estate, 
as in the lifetime of her husband, receiving out of the total pro¬ 
ceeds of the firm her maintenance allowance according to the 
Shastras, the custom of the country, and the family usage. 

That the Plaintifl’s name was entered in the Records in the par- 

tition case referred to regarding the said Mouzah Jutsai-ah, and in 

the income-tax papers, merely to facilitate that partition and the 

payment of tax levied by the Government, and that the entry of 

the names on the said Record and papers aforesaid was never 
followed by possession. 

On the 2nd of May, 1865, by a proceeding of the principal 
Sudder Ameen of Shahabad, the issues in the rase were settled 
and recorded, including the following ones 

“ 1st. Whether, after the death of Showkee Lall, father of Mo,,- 
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sohirt Dass, Plaintiff’s husband possessed the contested estate as 
an inherited patrimony, and jointly (with the co-sharers) collected 
the rents, and the incomes from the villages were deposited in the 
joint banking-house, and each took his share rateably from the 
income of the villages ; or whether, without the share of each 
being rateable, the expenses of alt used to be incurred jointly, and 

they were jointly in possession ? 

“ 2nd. Whether Plaintifl, after the death of her husband, was. 

from 1270 Fuslee, in possession of the contested estate of her hus¬ 
band, exclusive of Shahpot^et as stated in the plaint, by carrying on 
business separately, and the Plaintiff was dispossessed after the 
passing of the Criminal Court and summary Orders referred to in 
the plaint, in consequence of ryots refusing to pay rents to Plain¬ 
tiff, or whether the Plaintiff never carried on separate business, 
and was in distinct possession of her husband's estate, and the 
contested property was always joint from the time of the said 
Shoxvkee LaU, [the father of thel Plaintiff's husband; and after 
the death of Plaintiff’s father-in-law the possession of all the con¬ 
tested property has been joint, and the Plaintiff, owing to her 
receiving maintenance, yet belongs to the joint (family) ? 

“3rd. Whether, according to the Jain Shasters belonging to the 
Dijumburry sect, in the event of the mess alone of the Plaintiff 
and her husband being separate from that of Defendants, and the 
business and collections of Plaintiff’s husband not being separate, 
a childless widow has a right to her husband’s estate, or does the 
right to the aforesaid estate belong to full cousins (father s brother s 
sons) and nephews (brother s sons) ? 

“4th. Whether a separate mess among the predecessors of both 
parties was owing to the Defendants of both parties being numer¬ 
ous, or whether the mess was separated in the manner it is at the 

partition of an estate ? 

“5lh, Whether among the people belonging to the aforesaid reli¬ 
gion. the right to a husbands estate, or the estate of a deceased par¬ 
ty is partitioned according to the Dhurm Shaster, Gurunth, Mitac- 
shara, &c., \'yavastha (expounded) by the Pundits of Benares.^s, are 
in force among the other sects of the Hindu religion belonging to 
this district, that is to say, whether among the religious sect to 
which both parties belong they have been prevalent for generations 
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in the family of both parties, or whether the Shaster.Gurunth, and, 
Vyavastha of the Jain religion and Dijumburry sect are others, 
and how should (the partition) be effected ? 

6tb. Whether the mutation of name of the Plaintiff was 
effected for certain mouzahs actually orcolourably ? 

8. Whether Defendants in partition and income tax cases 
have admitted the Plaintiff’s rights to and possession of her hus¬ 
band s estate with regard to Mouzah Jysut^ra [Jittsara], or it was 
only colourably done ?'* 

On the 29th of August, 1865, the Principal Sudder Amecn 
delivered his judgment, by which he declared that the Re 
spondent was entitled to a decree for the entire property in 
suit. He held that the case was governed by Jain Law, and that 
certain Vyavasthas, purporting to be expositions of the Jain law, 
were admissible, and proved that “whether the family be joint or 
separate as regards food and business transactions, under either cir- 

cumstance, a childless widow and not brothers and nephews are 
entitled to the estate of a husband.*’ 

The Defendants brought a regular appeal in the High Court of 
Calcutta, 

On the 29th of June, 1867, the appeal was heard by a Division 
Bench, consisting of the Chief Justice, Sir Barnes Peacock, and Mr. 
Justice L. S. Jackson, who delivered separate judgments affirming 
the decision of the said Principal Sudder Ameen, with costs. The 
Chief Justice in his judgment held that the case must be de¬ 
cided according to the rules of the Mitacshara and not according 
to the Jam Law, and that the Vyavastha, upon which the 
Principal Sudder Ameen relied, did not contain a correct ex- 
position of Jam Law. On the question whether the family was 
undivided or divided in estate in respect of the property the subject 
of the ^it,after quoting the judgments of the Judicial Committee 
of the Privy Council in Appovier v. Rama Subba Aiyan (l), the 
Chief Justice proceeded as follows ;_ 

“Reading the ikrarnamah of the 30th of October, 1851, it 
appears clear that although the four parties to the instrument had 
beeii jointly carrying on the business of the kotee, and purchas- 
mg landed properties, taking zuripeshgee and other usufructuary 

(i) II Moore’s Ind. App. Ca. p. 75. 
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leases, they had been still separate in point of mterest, and each 
had been recMving one-fourth share of the profits, and appropriat¬ 
ing it to his own use.Nothing can be clearer to my mind 

than that the parties were separate in interest, although an actual 

partition had not beeneflected, and that their object 
the ikrarnamah was to render the settlement by which their 
interest had been divided more sure, and to prevent future disputes. 
The parties were content to separate in interest, they did not 
require a formal partition so long as there was no disagreement 
between them. Indeed it would have been impossible to have had 
an actual partition of the banking business without destroying it, 
even if it were a subject for a formal partition, and as long as the 
K.isiness was carried on jointly under the joint management of the 


sharers, it would have been useless to have had an actual partition 
of the mortgages, debts, and securities belonging to it. The parties 
were content to share the profits and bear the losses in equal 
shares, one-fourth to each of them. But lest any disagreement 
should arise, the following clause was inserted in the ikrarnamah 
providing for an actual partition whenever it should become 
necessary. They say, ‘ God forbid ! if at any time there arise 
between ourselves or our heirs any contention or disagreement, 
then we or our heirs shall, in accordance with the shares aforesaid, 
partition all the property entered in the chitta of the kotee and 
schedules, and also whatever property may hereafter be acquired 


with joint funds, and take equal shares, that is to say, each one- 
fourth. On this point no one shall have any plea to urge, nor 
shall any one have anything to do with the share of another.’ 
This part of the deed was relied upon to shew that no actual divi- 
Sion was intended. But clearly it is not so strong in support of 
that contention, as the words ‘ it is not intended to divide now,’ 
which are referred to by the Lords of the Judici;vl Committee as 
having been contained in the deed in that case. It is clear that 
the parties in this case intended that there should be a division of 
the interest, although there was no formal partition by metes and 


bounds. 


“ The parties then declared that, save and except the business of 
the kotee, the trade monetary transactions, the katta books of 
shop-keeping, silver plates, golden ornaments, and also othtr 




VOL. I.] 


INDIAN APPEALS. 


63 


furniture, such as conveyances,which were in the possession of any 
one should remain in his seisin as before ; that no one should have 
any dispute or demand on another either then or thereafter, and 
further, that whatever should thereafter be acquired by any of 
them exclusively, the same should be his own property. 

The words ' trade, monetary transactions,’ in this part of the 
deed evidently refer to the separate trades and transactions which 
It was proved the parties carried on on their separate accounts, and 

was intended to shew that no alteration as regards such separate 
trad6S, &C.J Was intended to be made. 

They then point out certain properties which were the exclu¬ 
sive property of some of the sharers, and declare that in these none 
of the others has any right or interest. 

The ikrarnamah contains strong evidence to shew that the 
parties were separate before that document was executed, but even 
if they were not the ikrarnamah effected a division of right as to 
the property in which the parties agreed they should be entitled to 
equal fourth shares. It is unnecessary to go into the evidence to 
shew that the ikrarnamah was acted upon, and that joint receipts 
and profits, after deducting expenses, were divided into four shares, 
and carried to separate accounts; the evidence upon this and other 
points shewing that the parties were separate are pointed out in 
the judgment of the Principal Sudder Ameen on the first issue. 

We must ascertain what the parties intended to do, and what 
they did, and then decide what were the legal consequences of their 
acts. They could not separate an interest without being subject 
to the consequences of that separation. In the Shivagunga 
Ca« (I), It was laid down clearly that, according to the principles 
of Hindu Law, there is a coparcenaryship between the different 

members of a united family, and survivorship following upon it 

that there was a community of interest and unity of possession 

between all the members of the family, and that upon the death of 

any one of them the others might well take by survivorship that 

.n which during the deceased’s lifetime they had a common inte- 
rest and a common possession. 

“In this case there was no community of interest, and it appears 
to me, therefore, that the interest of the Plaintiff’s husband did not 

<i) 9 Moore’s Ind. App. Ca. 6ii. 
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pass by survivorship to the other sharers but descended to h^ 
widow, the Plaintiff. I am. therefore, of opinion that he Fnn- 
cipal Sudder Ameen was right in holding that the parties were 
«.nar.te as to the properties included in the ikrarnamab. 


Mr. Justice Jackson concurred with the Chief Justice as to the 
failure of any evidence to shew that the Jains, living m a pan of 
the country where the Hindus are governed by the M.lacshara 
Law, had among themselves any rule cr principle of inheritance 
other than that prescribed by the Mitacshara; but upon the other 
branch of the case, after observing that, looking to the condition 
of the Court as a Court of Appeal, he thought it more convenient 
that a junior Judge, if he be inclined to a contrary opinion, unless 
his judgment was very strong and clear, should give way, and 
acquiesce in the judgment of his senior ; he intimated that he had 
the most serious doubts upon the question of fact, suggested as 
well by the oral evidence as by the language in places of the 
ikrarnamah. but that it seemed proper to give way after the 
decision of the Privy Council in Appovier's Case. 


From this decision the present appeal was brought. 


The appeal now came on to be heard. 

Mr. Leilh, Q.C., and Mr. C. IP. Arathoon, for the Appellant 

The Respondent originally rested her case on her rights under 
the Jain law, and put in a bywastah in her favour, and the judg¬ 
ment of the principal Sudder Ameen proceeded partly upon the 
ground that there was a Jain Shastra laying down a rule different 
from the Mitacshara, and that this family was governed by the 
former; but the High Court decided against her on that point, 
holding that there is no Jain law of succession different from the 
law which prevails where the parties reside. 

Both the Courts agree that the ikrarnamah operated as a par. 
tition, though the separate opinion of the junior Judge of the High 
Court, Mr. Justice Jackson, shews that he entertained much doubt 

on the subject. 

We say that the property was ancestral, that up to the death of 
Lalla Monsobirt Dass it was undivided, and that since his death 
his widow has not had separate possession but has received mainte- 
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napce ! her name has been declared as proprietor in respect of one 
mouza but this was necessary in a partition suit with reference (o 
he interests of others; and it was necessary to mention her with 
the others, m compliance with the requisitions of the/„come r«;r 
Act. The ikrarnamah became necessary because various estates 
had been registered in the names of individual members of the 
family without any intention that they should be owners of those 

the deaths of parties, ,t was thought prudent that all the estates 
should stand in the names of all the joint owners. This and not 
partition, was the object of the deed; it is expressly said that parti- 
tion was to be made afterwards if the parties should quarrel Lter 

landTnd" deL‘'’^'' P^°«"ds of 

and and debts, were all brought into the 'ru 11 

.d»i„ ,h., ... I ^ J.Z irlZ 

out. The ikrarnamah did not alter the rights conferred upon the 
par les by the Hindu law, it retained all in fourth parts 

The Judgment of the Superior Court proceeds upon the case of 
A^Pc^e. .. Rama Subba Aiyan (x), but the circumstances of tha 
case were diherent. In it there was not, as here, a contVmdng 
joint perception of profits ; and in Appovfer^s Case the doctrine is 
aid do wn too broadly by Lord Westbu.y, if we look to the case as 
urmshing a general rule; for although no specific allotment" 
the joint property between the individuals may have taken nlace 
yet an individual member of a family is entitled to say tha h" has 
a proportionate share or interest in the property ; and it of en 
happens that in a joint family individual members eLlusivlh 
occupy certain parts of the property. In a joint family s 
rought in. each takes out as he needs it, and in case of di^erenc 

IZT" ”*" ' .i.." 

No <ioubt| under the ikrarnamj^K 

standing in various names would beVegistererit b 

the members of the joint family per stirPes in shares o^neT® 

rr, 

..V.... c:;;; rr.:: 
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The Right Hon. Sir James W, Colvile :— 

The Appellant in this case is the childless widow of Monsobirt 
Dass, who was the son of one Showkee Lallt and the Respondents 
are the descendants of the three sons who, with Showkee Lall, 
constituted the family of the common ancestor. 

The family must be presumed to have been originally joint. 
The suit was brought by the widow, claiming as heiress of her 
deceased husband his share of the property in question. The 
family are Agurwallas by caste, but Jains in religion, and as the 
suit was originally framed she claimed to be entitled to the 
property of her late husband whether the family was divided or 
undivided, under the law regulating successions among the Jains. 
The third and fifth issues settled in the suit raised this question ; 
and the principal Sudder Ameen decided those issues, as well 
as those upon which the determination of this appeal depends, in 
favour of the widow. 

Upon appeal the High Court held, first, that there was no 
sufficient evidence in the cause to shew that the law of succes¬ 
sion among the Jains w'as different from that of the ordinary 
Hindu law, governing the particular province in which the pro¬ 
perty was situated, which in this case is the law of the Mitac- 
shara; but, secondly, that in the circumstances of the case the 
Plaintiff was under that law the heiress of her husband, and 
entitled to recover the properly in dispute. Mr. Cutler, who 
appeared for the Respondents, did not altogether give up the first 
point: but as their Lordships have formed an opinion that the 
judgment of the High Court is correct upon the second, they will 
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accurately represent what the parties agreed to. The general 
principle in Hindu law is to continue the joint estate as long as 

possible. 

During the argument, Mr. John Cutler, who appeared for the 
Respondent, being referred to by the Court, declined to admit the 
correctness of the decision of the High Court on the subject of the 
inapplicability of the Jain law. He was not called upon to address 
the Court, but at the close of the argument for the Appellants 
their Lordships* judgment was pronounced by 
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assume that it was equally correct in respect of the law regulating 
the succession of this family. The question then is reduced to 
this ; was this family at the time of the death of Monsobirt Dass 
an undivided Hindu family in such a sense that, according to the 
law of the Mitacshara. his widow was entitled merely to main¬ 
tenance, and his share passed by survivorship to the nearest male 
members of his family; or was it so separate in estate that by the 

operation of that law the widow was entitled to succeed to her 
husband ? 

It is an undisputed point in the case, that the members of this 

amily in October, 1851, that is, in the lifetime of Monsobm Dass, 

executed an ikrarnamah, and that thereafter, if not before, the 

property was managed and enjoyed in conformity with the pro- 
Visions of that instrument. 

aut?odtvTf1h^“"®'' ‘hat, upon the 

ntW to . V. Kama Subba Aryan and 

Other-s il). the family must be taken to have been separate in 

interest and title, and therefore that the widow was entitled to 

succeed. The learned Chief Justice, it may be inferred from his 

judgment, would have been, independently of that case, of this 

opinion upon the construction of the ikrarnamah. The other 

iouht h r f have had serious 

doubts whether that instrument did operate as a division of the 
family but conceived himself bound, as we read his judgment by 
the authority of the case in the Privy Council. ’ ^ 

The authority of that case is of course binding upon us here • 
and the only question is, whether the present case is distinguish- 
b e from It. It is not necessary to go through the whole judg- 
ment. as Mr LeitH called upon us to do. or to consider with nice 
criticism whether this or that proposition is or is not stated in 
wordsstronger than were necessary. The broad point which^eir 
Lordships conceive to be decided by the case, is that there may be 
division of a joint and separate Hindu family, and of the joint 
^operty without a regular partition by metes and boundl Lrl 

ay be a division of property, says, “ Thus after the execution of 


(i) II Moore’s Ind. App, Ca. 75. 
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J.C. this instrument there was a division of right in the whole pro. 

perty, although in some portions that division of r.ght was not 
intended ,o be followed up by an actual part.tmn by metes and 
bounds, that being postponed till some future t,me when .t would 

PERSHAD convenient to make that partition.” In another passage he 

Muss’uMAT ‘We find, therefore, a clear intention to subject the whole 

KUNDUN ’ 5nfprpc;t althouch it was not imme* 

Koowar. property to a division ot interest, aiinuuK 

- diately to be perfected by an actual partition”.^ And again, speak- 

ing of the legal effects of the deed, he says, It operated in law 
as a conversion of the character of the property and an alteration 
of the title of the family, converting it from a joint to separate 
ownership, and we think the conclusion of law is correct, viz., that 
that is sufficient to make a divided family, and to make a divided 
possession of what was previously undivided, without the necessity 
of its being carried out into an actual partition of the subject 
matter.” The fair inference from the decision seems to their 
Lordships to be, that inasmuch as there may be a division of the 
kind there spoken of, viz., a division which, though not carried 
out by a partition by metes and bounds, would nevertheless alter 
the status of the family, the question in every particular case 
must be one of intention, whether the intention of the parties to 
be inferred from the instruments which they have executed, and 
the acts they have done was to effect such a division. 


The decision of this case must turn upon the application of 
these principles to the ikrarnamah, and their Lordships are of 
opinion that the construction which the learned Chief Justice put 
upon that instrument is substantially correct. The family at the 
time of the execution of the instrument appears to have been in 
that state which so often gives rise to very difficult questions 
in Courts of law, and of which we had recently a very remarkable 
instance, namely, the question, whether the family is joint or 
separate ; and if joint, in what degree and in what particulars the 
different members of it possess separate property ? It is clear 
that some members of this family before the date of the ikrar* 
namah had been carrying on business separately and on their own 
account. There was also a kotee in which they were jointly 
interested, and there seems to have been a number of landed 
estates, some of them standing in the name of one member of 
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the family, and some of them standing in the name of another. 
That state of things may, however, afford an argument in favour 
of the contention of either party. On the one hand it may 
be said that in executing the ikrarnamah the members of the 
family desired only to make clear what was to be joint, and what 
was to be separate. On the other hand it may be argued that the 
object of the ikrarnamah was to establish beyond all future ques¬ 
tion the undivided status of the family. 

The learned Chief Justice appears to have assumed that the 
instrument was merely declaratory of the antecedent state of the 
family. Their Lordships do not think it necessary to decide that 
question, as to which there may be some doubt, because they 
entirely agree in an observation which he subsequently makes, to 
the effect that if the instrument did not declare that to have been 
the state of the family, yet upon the true construction of it, it 
created such a state. However, there are passages which support 
the view of the Chief Justice as to an antecedent division of 
interest. The document begins by slating, “ We four co-sharers 
being in possession of equal shares, viz., of one-fourth each, without 
contention from any one, appropriate and enjoy the profits thereof 
in proportion to our respective shares.” Those words appear to 
their Lordships to point to an appropriation and enjoyment of the 
profits inconsistent with that which is the normal state of enjoy- 
ment of a joint and individual Hindu family. It then goes on to 
say, ’ Now, with a view to avoid future complications, in consulta¬ 
tion and agreement among ourselves, we have under our signatures 
executed four chittas with regard to the said kotee up to 24fh of 
the month of Kowar of the year 1259 Fuslee, and four schedules 
with regard to houses and shops, both ancestral and purchased, 
mangoe and mahawa orchards; and also four schedules regarding 
silver articles, tent, &c., articles for assemblies and conveyance, &c„ 
and all the partners have retained one of each.” The deed thus 
proceeds: “We have executed this deed to have matters entirely 
above board, and to have names enrolled in the Government record 
in respect of the estates. It is desirable and very necessary for us 
declarants, according to this deed, to have the names of all the 
parties enrolled for equal shares.” Upon this it may be remarked 
that there could be no actual necessity, if they continued as a joint 
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family. “ to have the names of all the partners enrolled for equal 
shares, viz., one-fourth in the name of me, Lalla Mukhtm LalU one- 
fourth in the names of us, LaUa Mahabet* Pershady andMundhur 
D^rss,” and so on. There is not much, if any, evidence on the 
record as to what was done in order to procure a mutation of 
names, or to carry out this stipulation of the deed ; but if it were 
carried out in the way proposed, that appears to their Lordships 
to be strong Pt*tnia facie evidence of the intention to hold the 
undivided shares as the separate property of each co-partner. It 
may not be conclusive, but at all events it is strong prima facie 

evidence of such an intention. It is confirmed, in their Lordships 
opinion, by what appears upon the face of the butwara proceedings, 
in which the present Respondent, the Plaintiff, is named as the 
heir of her late husband, and representing his interest in the pro¬ 
ceedings taken for a formal partition by metes and bounds of 
certain properties between the whole of this family on the one 
side, and certain co-sharers in those properties on the other. The 
deed next proceeds to deal thus with the kotee ; “ Now also by 
amicable settlement the business of the kotee will continue to be 
carried on jointly and in partnership in the same manner as 
carried on heretofore. We will amicably transact all matters con¬ 
nected with the kotee in consultation and agreement among our¬ 
selves, and will keep appropriating and enjoying the profits thereof 
in proportion to the aforesaid shares, viz., equal one-fourth share 
each.” It then provides for any estates which may be purchased 
out of the moneys of the kotee. 


The principal Sudder Ameen, upon the inspection of the accounts, 
has found (and the learned Judges of the High Court agree with 
him) that the accounts were kept in a way from which it is to be 
inferred that when the accounts of the kotee were balanced each 
of the four partners was entitled to his separate share of the profits 
realised ; or, in other words, that the accounts were kept as they 
would be kept between four ordinary partners, and not as they 
would be kept as between members of a joint and undivided Hindu 

family. 

The deed then provides that certain silver articles, tents, 
carpets for assemblies, and conveyances, shall continue as before, 
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in possession of all four sharers. Their Lordships do not think 
that that is a very unusual stipulation as to certain articles of 
property, even in cases in which partition is carried out formally, 
and, as to the greater part of the property, by metes and bounds. 

Therefore they can infer from that stipulation no intention con¬ 
trary to the intention which the learned Judges of the Court 
below have imputed to the parties in framing this deed. 

Their Lordships, after carefully considering the whole deed and 
the evidence in the cause, have come to the conclusion that this 
caseisundistinguishable from that in the \lihMoot^e\ that the 
real intention of the parties to the ikrarnamah was to hold and 
enjoy the property which was the subject of it, in severalty ; and 
that the decree of the Court below is correct. 

It is to be regretted, no doubt, that the parlies who make such 

arrangements should not declare on the face of the deed what their 

intention is, and that, if they are an undivided family, it is their 

intention thenceforth to cease to be so. On the other hand, it is 

to be observed that there is no statement upon the face of the deed 

in question here that the status of indivision had continued up to 
its date. 

On the whole, their Lordships must humbly advise Her Majesty 

to affirm the decree under appeal, and to dismiss this appeal, with 
costs. 

Solicitor for the Appellants : T. L. Wilson. 

Solicitors for the Respondents : Barroxd & Barton. 
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J.C.* MBER REASUT HOSSEIN. Appellants ; 

*873 AND 


HADJEE ABDOOLLAH AND Others . . . Respondents. 

On Appeal Jrom the High Court of Judicature at Fort William^ 

in Bengal. 

Special leave to appeal granted to try the question whether, under the 
Indian Registration Aott 1872, a zillah Judge can review an order of his 
own Court refusing to register a document. 

rn 

IHIS was a Petition for special leave lo appeal. It set forth 
that the Petitioner on the 29lh of December, 1871, as the father 
and guardian of the minor donees, applied to the Registrar of 
Gyay in Bengaly for registration under the provisions of Act VIL of 
1871, called the Indian Registration Acty of a deed of gift in favour 
of the Petitioner’s children, executed on the 19th of November, 
1871, by their grandmother Noorutiy and asked to have 

the heirs of Noortoiy according to Mahomedan law, cited 

under the 36th section of that x\ct ; that the said deed of gift pur¬ 
ported to be an instrument of gift of immoveable property of the 
donor, of which therefore the registration was compulsory under 
the 17th section of the said Act, and the effect on which of non¬ 
registration under the 49th section was that the instrument would 
not affect the immoveable property comprised therein, or be 
receivable as evidence of any transaction affecting such property; 
that the said heirs, being the said Hadjee AbdooUah and others, 
having appeared and denied the execution of the said deed bv 
Mussumat Noormi, the Registrar! on the 5th of February, 1872, 
refused under the 35th section to register the document in ques¬ 
tion; that the Petitioner thereupon, and on the 16th of February, 
1872, under the 73rd and following sections of the Registration 
Acty applied by petition to the District Court of Gya^ in order 

*Rresent:—TH'E RIGHT HON, SlR JAMES \V. COLVILE, THE RIGHT HON. SiR 
BARNES PEACOCK THE RIGHT HON. SIR MONTAGUE E. SMITH, THE RIGHT 

HON. Sir Korert p. collier, and The right Hon Sir Lawrence Peel. 
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to establish his right as such guardian to have the document 
registered; that thereupon the then Judge of Gya, Mr. Tayler, 
after taking the depositions of several witnesses on behalf of the 
Petitioner, none being called on behalf of the heirs, on the 23rd 

of August, 1872, delivered his judgment, and rejected (he Peti¬ 
tioner's application on the ground that on the evidence he enter¬ 
tained serious doubts as to the genuineness of the alleged 
executionthat under the 35th section of the Registt^atwn Act, 
no appeal lies from any order made under that section;*' that 
the Petitioner feeling his wards to be aggrieved by the order of the 
Judge, and having no other mode of redress in India, on the 17th 
of September, 1872, presented a Petition to the then Judge of Gya, 
Mr. Crasey% asking for a review of the judgment of that Court of 
the 23rd of August. 1872, on the ground that the previous Judge 
had travelled out of the limits of the inquiry intended by the Act 
upon such applications, and had acted on mere suspicion, and had 
not given due weight to the documentary evidence filed by the 
Petiri'oner, and to the probabilities of the case; that the said 
application purported to be made under the 376th and 378th 
sections of the Civil Procedure Code ; that the heirs of Mussutnat 
Noonm on the 8th of November, 1872, put in a Petition objecting 
to the admission of the review on various grounds ; that on the 

4 th of January, 1873. the Judge of made the followin-^ 

order^ 

“Proceeding of the Judge of Gya, dated 4fh January, 1873. 

“ No. 53 of 1872. 

“ Pre,sent : E. C. Cr-aser, Esq., Judge. 

“ Reasut Hossein and Others . . . Petitioners. 

V. 

“ Syed Abdoollah and Others . . Opposite party. 

“To-day the case ^vas taken up in the presence of the pleaders 
of the parties. 

“ I am of opinion that this suit can be admitted for hearing of 
argument. In accordance with general rules every Court is com 
petent to review its own order. From the arguments at present 
adduced I do not see any reason to believe that this Court has not 
the power to review its own order in the present case, although the 
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J' C. Act under which the order was passed contains no special rule 

1873 authorizing this course. Therefore 

Meer “ Ordered 

Reasut . , , , , 

Hossein “ That this suit be registered for a new trial and be brought up 

HadJee fo** argument.” 

Abdoollah ,, ... 

— That thereupon the heirs of Mussumat Noot'nn applied to the 

High Court at Calcutta, and obtained a rule to shew cause why the 
order of the Judge of the 4th of January, 1873, should not be set 
aside as being in excess of his powers. That a Division Bench of 
the High Court on the 2nd of April, 1873, made the said rule 
absolute with costs. The reasons given by the learned Judges are 
in substance :—That an ordinary Civil Court possesses no such 
inherent power of reviewing and altering its own judgments as 
supposed by the Judge, and has the power only within the express 
limits and under the conditions prescribed by the Legislature, and 
that the admission of the review was therefore ultra vires. 

The Petitioner submitted that this order was erroneous, and 
should be set aside for the following reasons (among others) :— 
Because the High Court was without jurisdiction over the District 
Court of Gya in this matter, no such jurisdiction being given to it 
under the 15th section of the High Courts Act, 24 & 25 Viet. c. ] 04, 
or under the provisions of the Indian Registration Act, or of any 
other statute or Act then in force ; because assuming the jurisdic¬ 
tion of the High Court under the provisions of the latter Act, and 
having regard to the justice of the case, there was nothing in the 
previous order rejecting the application of the Petitioner for 
registration, to prevent the Judge again taking the matter into 
his consideration on sufficient cause being shewn to him. 

Mr. Doyne, for the Petitioner :— 

The High Court had no jurisdiction to quash the Judge’s order 
for review ; and supposing it to have such jurisdiction, that juris¬ 
diction has been wrongly exercised ; the law provides no remedy 
for what may be an erroneous decision of the Registrar; no action 
lies against him for refusing to register : Sheikh RuhumutooUah v, 
Shuriutoolah (l). The evil may be very grave, for the document 


(i) 10 Sutherland’s Weekly Reporter (Calcutta) F. B. 51. 
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cannot without registration be received or acted on by any Court 
of justice. Nor can the person failing to obtain its registration 
renew his application, for the Act requires the application to be 
made within four months after the execution of the document. 

The order of the High Court is in the nature of a prohibition. 
The powers of that Court were derived from Act XXIII. of 1861, 
35. That section means that the High Court can interfere where’ 
the Zillah Judge has in appeal miscarried. 
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The Cha,-te,- Act, 24 & 25 Viet. c. 104. <=. 15, no doubt confers on 

the High Court a general superintendence over the Courts subor- 

dinate to it, and enables it to cause the subordinate Courts to take 
up cases and dispose of them. 


But here the application to the Zillah Judge was not an appeal 

to him from the Registrar, but is of a distinct and independent 

nature, so that the Judge is not subordinate in this matter to the 
High Court. 


The order of the High Court absolutely deprives the Petitioner 
of any opportunity of trying the question. We only seek to re- 
move the disadvantage of the deed being unregistered. The 
question of the genuineness of the deed remains behind 

The Registration Act does not limit the discretion of the Judoe 
in granting a review. 


The Right Hon. Sir James W. Colvile 

The point is impbrfant. and enough has been said to make it 
desirable that it should be discussed. Special leave may be granted 
on the usual terms for the purpose of raising the question. 

Solicitor for the Appellant : T. L. Wilson. 
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OLIVIA H. TIERY. Executrix of the 1 . 

Will of LEWIS TIERY (deceased) . . ) 


I^/'OV. 20, 21 , 


AND 


- KRISTOUHUN BOSE, GOBINDCHUNDER ^ 

DUTT, OOMAMONEE DOSSEE, AND | Respondents. 

THAKORMONEE DOSSEE. ' 


BV original appeal. 

JAMES GEORGE and OLIVIA HOVENDEN | 

(formerly TIERY). HIS Wife, Executrix > Appellants; 

OF THE Will OF LEWIS TIER Y(deceased) ^ 



AND 

MEERACKBAR ALL GOBINDCHUNDER] 

DUTT, OOMAMOEE DOSSEE, AND THA- | 

KOMOEE DOSSEE. the Mother and I 
Guardian of HEERALOLL GHOSE (a ^^^sionden 

Minor), the Son of NUNDOLOLL 
GHOSE (deceased). 


BY ORDER OF REVIVOR AND SUPPLEMENT. 

On Appeal ffom the Hi^h Court of Judicature at Fort William 

in Bengal. 

A Plaintiff in ejectment must give strict proof of his title. A valid lease 
cannot begrantel by a person not in possession of the lands leased. 

rr 

i HIS was an appeal from a decision of the HighCourt at Calcutta, 
reversing a decree of the Judge of the Zillah of the Twenty-Four 
Pergunnahs. 

This suit was brought by ^ufidololl Chose, as lessee of an estate 
designated as Lot 100, in the Soonderbuns of Bengal, against 
Mr, Tiery, the grantee of the adjoining Lot 104, and against 
others, for possession (with mesne profits) of a piece of land, esti- 

RIGHT HON. SIR JAMES W.COLVILK. THE RIGHT HON.SiR 

Barnes Peacock, The right Hon. Sir Montague E, Smith, the Right 
HON. Sir ROBERT P. COLLIER, and THE RIGHT HON. SIR LAWRENCE PEEL. 
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mated in the plaint at 8050 biggahs, which was occupied by the 
Defendant Tiery as part of Lot 104, but which the Plaintiff 
claimed as belonging to Lot 100. 

The case made by the Plaintiff and the Defendant Tiet^y respec¬ 
tively (independently of various minor points which were even¬ 
tually abandoned) was to the following effect:— 

The Plaintiff alleged that he had been the possessor of certain 
chucks or farms, portions of Lot 100 ; that the Defendant Tiery 
interfered with him in the enjoyment of them, and dispossessed 
him on the 5th of December, 1853, of the disputed land, and had 
occupied it ever since. That the Plaintiff surrendered his chuck- 
daree interests, and obtained a ganthee, or hereditary lease, in 
perpetuity of the whole Lot 100 from Nazir Ally Khan, who 
derived his title from the Nawab Nazim of Bengal, to whom Lot 
100 had originally been granted by the Government. That the dis- 
puted land was part of Chuck Bnckchur, one of the farms in which 
the Plaintiff had a chuckdaree interest. That Nazir Ally Khan 
(who was included as a Defendant in the suit) had acted in collusion 
with Tiet-y, and had frustrated the Plaintiff’s efforts to obtain 
redress by compromising the legal proceedings which had been 
instituted in iVaz;;* 4K3! if Ann’s name as lessor, to enforce the 
rights of Lot 100 against Lot 104 ; and that certain surveys and 

other proceedings of the revenue authorities had established that 
the disputed land belonged to Lot 100. 

The Defendant Tiery represented that he had obtained a grant 
of Lot 104 from the Government on the 27th of May, 1852, and 
that after obtaining the grant (the potrah for which appeared not 
to have been signed until 1854) he proceeded at once to embank, 

clear, and cultivate the land in dispute, which formed part of his 

• lot, and that the Plaintiff Nnndololl Chose was in his service while 
he was carrying on these operations, and took part in superintend¬ 
ing them. He challenged the title of the Plaintiff, and denied 
that Nazir Ally Khan had ever been in possession; and he insisted 
that as he, the Defendant Tiery, had dispossessed the Plaintiff on 
the 5th of December, 1853, and had continued in possession ever 
since, and as the alleged ganthee pottah, or lease, to the Plaintiff, 
bore date on the 27th of the same month, the grantor of the pottah 
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could not be in possession of the disputed lands when he made the 
grant, and the pottah could not confer on the Plaintiff any right 
to these lands. 

The Defendant Tiery also relied on a deed of release, which, 
after some litigation between himself and Nazir Ally Khan regard¬ 
ing the possession of Lot 100 (the exact nature of which litigation 
and the points in issue were not set forth), was executed between 
iVastV ii’/iaw and the Defendant, and whereby all the claims 
and liabilities of each in relation to the other were adjusted, and 
it was declared that neither of them had any claim against the 
other ; the land however not being mentioned in the document. 
This deed was executed in April, 1853, eight months before the 
alleged ganthee grant; and the Defendant Ticry insisted that 
Nazir Ally hsid no power after executing it to include the dis¬ 
puted land in his grant to the PlaintiO. He set up also a 
second deed of release or compromise dated in 1858, whereby 
Naz-ir Ally Khan relinquished the prosecution of a suit brought in 
his name (but in reality for the enforcement of the rights of the 
Plaintiff, the gantheedar of Lot 100, against the Defendant) on 
the ground that the prosecution of such suit was inconsistent with 
the prior deed of release executed in April, 1853. 

The Defendant also urged that Chuck Buckchur contained only 
1100 biggahs in all, and therefore that the land in dispute, which 
was stated by the plaint at 8050 biggahs, could not possibly form 
part of Chuck Buckchut^^ He insisted that the result of the 
inquiries by the Revenue authorities had been favourable to 
himself, and not to the Plaintiff. 

The Defendant Nazir Ally Khan denied collusion with the 
Defendant Tiery, 

Evidence, ora! and documentary, was adduced on each side. 
The original of the alleged grant of Lot 100 to the Nawab Nazim 
was not produced, nor was any secondary evidence given of its con¬ 
tents. The evidence was chiefly directed to the establishment of 
the different boundaries contended for. The important points in 
evidence relating to this subject w'ill be found fully stated in their 
Lordships* judgment (l). 


(i) Infra, p. 80. 
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The cause came on to be heard before Mr. Latout% the Judge of 
the Zillah of the Twenty-Four Pergunnahs, who, mainly on the 
strength of the maps and surveys which had been put in evidence 
and were laid before him, dismissed the suit with costs. 

The Plaintifis appealed to the High Court, which declared the 
question before it to be mainly topographical,reversed the decision 
of the Zillah Judge, and decreed the disputed land to the Plain¬ 
tiffs. They appear to have had before them, and to have attached 
much importance to, a certain map by Captain Hodges, which did 
not appear on the record as sent to England. A map recently 
framed by a Government surveyor for the purposes of the suit was 
not laid before the Court; and the surveyor, when examing,df*u®etf' 

a map made many years before, when the boundary w^Tnot in 
dispute. 
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Mr. Leith, Q.C., and Mr. 



ree. 



fson/tor 

The Respondents have not 

to the Nawab Nazim is not cofeJsyance of the 

Nawab to Nazir Ally Khan. Ndftr Ally Khan was not in posses¬ 
sion when he granted the ganthee lease, and could not grant what 
was not in his possession. Moreover, after the release of April, 
1853, it was not competent for him to make a lease in deroga¬ 
tion of his own deed, whereby he had virtually conceded to 
the Defendant that the disputed land would not be claimed as 
included in Lot 100. This release negatives any intention to 
give a lease entitling the lessee to claim the land in dispute. 
The map of Captain Hodges, by which the High Court appears 
to have been influenced, and in conformity with which a decree 
is sought by the Plaintifts. is not here, nor has the most recent 
map of the surveyor been laid before any of the Courts. The 

weight of evidence on the subject of the boundary is for the 
Defendant. 


Mr. J. D. Bell^ and Mr. John Cutler^ for the Respondents ;— 
The encroachments of the Appellant were complained of from 
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the first, and the topographical evidence clearly shews that the 
disputed land belongs to Lot 100. It is not proved that the release 
of April, 1853, related to the present question. 

The topographical evidence was discussed at some length by 
counsel on both sides. 

The decision of their Lordships was pronounced by 

The Right Hon. Sir Robert P. Collier :— 

In this case the Plaintifi was the possessor, under a ganthee- 
daree lease, of a portion of land designated as Lot 100 in the 
Soonderbuns. The Defendant was the possessor, under a grant 
from the Government, of Lot 104, the northern boundary of which 
was admitted to be identical with the southern boundary of 
Lot 100. The parties have died since this suit was disposed of, 
and are now represented by others, but the case may be treated as 
if the original parties were the litigants. The Plaintiff sought by 
a suit in the nature of an ejectment to dispossess the Defendant 
from a large tract of land which the Defendant had been in pos¬ 
session of for some years before the suit, and a portion of which 
he had reclaimed from the jungle. 

The question was one of boundary, and that question may be 
shortly stated thus:—It was agreed on both sides that the 
boundary between the two lots on the northern side of the one, 
and the southern side of the other, was a khal, called the Kankrea 
Khal ; and it was further agreed that a watercourse flowing into 
or out of a stream, which was admitted to be the eastern boundary 
of both lots, was for some distance this same Kankrea Khal, But 
at a point a mile or somewhat more from the eastern boundary, 
this Kankrea Khal divided itself into two branches, the one flow¬ 
ing to the westward with an inclination to the north, the other in 
a south-westerly direction; both these branches ultimately finding 
their way into a stream called the Kolooarf^ung^ which was 
admitted to be the western boundary of the two lots. The Plain¬ 
tiff sought to recover possession of the intermediate land between* 
the northern and the southern branches, he contending that the 
southern branch was the Kankrea Khal, properly so-called, the 
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Defendant contending that the northern branch was the Kankt^ea 
Khalj properly so called. 

The land in dispute is stated by the Plaintiff to be upwards of 
8,000 biggas, but it does not appear ever to have been accurately 
measured or surveyed. The Plaintiff, on whom the burden of 
proving his title rested, was content to put in his gantheedaree 
lease, which was granted by Nazif Ally Khan. He attempted no 
proof of the title of Naztr Ally Khan^ nor did he shew on what 
terms, or by what description of boundaries or otherwise, this lot 
had been originally granted by the Government. Strictly speak¬ 
ing, he proved no title to more than he shewed Nazir Ally Khan 
to have been in possession of at the time of the lease to him. 

The question of possession, therefore, in their Lordships’opinion, 
becomes very material. 
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It appears to their Lordships, upon a review of the evidence, 
that the Defendant, Mr. Tiery, had been, before the date of the 
gantheedaree lease to the Plaintiff, which was the 27th of Decern- 
ber, 1853, in possession of the disputed land ; and further, that he 
had reclaimed or begun to reclaim some portions of that disputed 
land, those portions immediately south of the northern boundary 
which he contended for. It further appeared, that the Plaintiff 
at the time when he took this gantheedaree lease was not only 
well aware of the possession and reclamations of the Defendant, 
but that he was the Defendant’s servant, and was actually assist¬ 
ing in making these clearances, from which he now seeks to dis¬ 
possess his former master. It further appeared that the Plaintiff, 
before he took this gantheedaree lease at the end of 1853, had 
been in possession of some portions of Lot 100, as what are called 
chucks, and that he was in possession of one chuck, called Chuck 
Buckchur, which their Lordships agree with the Zillah Judge 
must be taken upon his own shewing to be the southernmost part 
of Lot 100. It therefore becomes material to ascertain where this 
chuck was situated, and their Lordships have come to the conclu- 
Sion, upon the evidence, that this chuck was situated immediately 
northward of the line which the Defendant claims as his boundary, 
a situation consistent with the case of the Defendant, and that it 
was not situated immediately to the north of the south line con 
tended for by the Plaintiff, which it should have been if the case 
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of the Plaintiff is correct. The situation of this chuck therefore 
appears to their Lordships one material circumstance, at all 
events, in the determination of this case. In this case there have 
been three surveys, two by a Mr. Joseph and by a Mr, Smith 
respectively, in the year 1856. They are not very intelligible, 
owing, as it appears to their Lordships, to various misprints; and 
they may observe that this record has been printed in India with 
scandalous negligence; but it sufficiently appears in their Lord- 
ships* opinion that both these gentlemen substantially reported in 
favour of the boundary contended for by the Defendants. A sub¬ 
sequent survey in 1857 was made by Mr. Gomes, the Government 
surveyor, who, acting chiefly, as it appears, upon a map or a field 
book which had been prepared by a Captain Prinsep some time 
before (it does not appear precisely when), came to the conclusion 
that the southern boundary contended for by the Plaintiff was the 
boundary. It should be observed that Mr. Gomes went upon the 
land twice, and on each occasion he made a map. On the first 
occasion, in 1854, his attention was directed merely to the amount 
of land cultivated and not to the question of boundary; and, oddly 
enough, his map of 1854 is put in by the Plaintiff. On the second 
occasion, in 1857, he went for the purpose of ascertaining the 
boundary, and the map Avhich he made on that occasion is not put 
in by the Plaintiff. As far as would appear from all three reports, 
the northern channel was at the tirne of these surveys, and their 
Lordships are disposed to infer at the time of the granting of the 
gantheedaree lease, navigable and open all the way, whereas the 
Southern channel does not appear to have been open to boats 
throughout its whole course. It is, indeed, suggested on behalf of 
the Plaintiff that at some former time the southern channel was 
the broader one, but of that he has given no proof. Both the 
grants, the grant to the Plaintiff in gantheedar tenure in 1853, and 
the grant to the Defendant from the Government, dated in 1854 
(but it w'ould appear very clearly to their Lordships that although 
the date of the pottah was 1854, the Defendant had been in actual 
possession for about a year and a half before that), refer to a 
certain map of Captain Hodges, The Plaintiff did not put in that 
map in the Court below, but appears to have relied upon a map 
made by a Captain Smyfh^ which professes to be in great measure 
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taken from the maps of Mr. Hodges, among others. Upon an 
inspection of that map, the Zillah Judge appears to have come to 
the conclusion that it favoured the contention of the Defendant 
rather than that of the Plaintifl ; and the Zillah Judge, upon the 
whole evidence, came to the conclusion that the Plaintifl had not 
sufficiently proved his case to entitle him to eject the Defendant, 
and gave judgment for the Defendant accordingly. Upon this an 
appeal was preferred to the High Court in Calcutta, whereupon 
this judgment was reversed. 

It appears to their Lordships that the High Court acted almost 
entirely upon the map of Captain Hodges, which was before the 
Court, although it had not been put in evidence in the Court 
below. That map has not been sent to England, and is not before 
their Lordships. If the map of Captain Smyth is to be taken as 
an accurate copy of that map, their Lordships do not agree with 
the High Court in supposing that that map is conclusive in favour 
of the Defendant. But even assuming that that map on inspection 
would turnout wholly in favour of the Defendant, it does not 

appear to their Lordships that the reversal of the finding of the 

Judge below solely or mainly upon this ground is satisfactory for 
from the summary before given of the evidence, it appears to their 
Lordships that there was a great deal of evidence in this ca=e 

independently of that rnap, far more in favour of the Defendant 

than the Plaintiff, and they are of opinion that upon all the cir¬ 
cumstances and probabilities of the case the Judge of the Zillah 

Court was justified in coming to the conclusion that the case of the 
Plaintiff had not been established. 

Their Lordships may observe that the expediency of insisting 

on more strict proof on (he part of the Plaintiffs in ejectment is 

illustrated by this very case, in which an application has been 

made on the part of another party to become a party to his appeal 

on the ground that he had a paramount and prior title to the 

Plaintiff in this very Lot 100, a contention for which there would 

appear to be some ground. Of course their Lordships do not give 

any opinion upon this matter, and it is scarcely necessary to say 

that their judgment in this case can only affect the parties to it 

and cannot give any other persons any rights, or impose upon 
them any liabilities. 
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Entertaining this view of the case, their Lordships are of 
opinion that the judgment of the High Court should be reversed, 
that the judgment of the Zillah Court should be affirmed, and they 
will humbly advise Her Majesty to this effect; and they are of 
opinion that the Defendant should have the costs in the litigation 
below, and of this appeal (l). 

Solicitor for the Appellant : D. E. Forbes. 

Solicitors for the Respondents : Barrow & Barton. 


KRISTO INDRO SAHA and ISSUR CHUN- \ * 

DERSAHA.j Appellants 

AND 

HUROMONEE DASSEE .Respondent. 


On Appeal from the High Court of Judicature at Fort William, 

in Bengal. 


Special leave to appeal granted in a suit which had been consolidated by 
consent of both parties. 

4 

A party to a suit having adopted a certain valuation cannot in the same 

* ' . > * 

suit object to that valuation, 
rn 

IHIS was a Petition for leave to appeal. 

The Petition stated that the Petitioners, in May, 1871, insti¬ 
tuted, in the Court of the Subordinate Judge of Backergunge, in 

*Prcsetti THE RIGHT HON. SIR JAMES W. COLVILE, THE RIGHT HON. 

SIR Barnes Peacock, The right Hon. Sir Montague E. Smith, the 
Right Hon. Sir rodert p. Collier, and The Right Hon. sir Law¬ 
rence Peel. 


(ij It may be inferred from the 
judgment that their Lordships thought 
the objections urged to the Plaintiff’s 
title to recover in this suit weighty 
objections. In form it was an ordinary 
suit in the nature of an ejectment suit. 
The matter disputed was one of boun¬ 
dary. The Plaintiff claimed as a lessee, 
but he neither proved his lessor’s title, 
noi the possession by the lessoi of the 
lands in dispute antecedent to the crea¬ 
tion of the lease. The law in India docs 


not pennit an entry in assertion of title 
on lands in adverse possession, from 
the fear, which experience confirms, of 
the dangers to the public peace from 
that mode of clothing a right with pos¬ 
session. A mere lease of lands operates 
on possession, and cannot be created by 
one out of possession so as to confer on 
another that which be has not himself 
a present right to enter. The title must 
be shewn, and in such a case the title of 
the lessor is necessarily involved in the 
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Bengal, two separate suits against the Respondent, Huromonee 
Dassee ; that the suit of the first-named Petitioner was to recover 
possession of a 1-anna share of a moiety of a talook called A., 
and the suit of the second Petitioner was to recover a similar 
share in another talook, both of those talooks being Soonderbun 
grants, in which the Plaintifis were admittedly interested to a 
certain extent, and claimed to be further entitled to the shares 
msuit; that the suit of the first-named of the Petitioners was 
valued at Rs. 9,540, and that of the second-named at Rs. 4,792 8 
such respective values being arrived at by taking fifteen years of 
annual profits to represent the value of the subjects of suit re¬ 
spectively; that no question was raised by the Defendant below in 
the first Court as to those values being correct, and those values 
were accepted by her when she appealed to the High Court from 
the decrees against her of the First Court ; that the two suits 
turning on precisely the same questions of fact, they were tried 
together and as one suit by the Court of First Instance, which 
gave the Petitioners decrees for the relief prayed by them ; that 
the Defendant preferred two appeals from those, the one to the 
High Court, as being of a value above Rs. 5.000. and the other 
to the Judge of Backergunge, as being below that value ; that on 
the Defendant’s own application the second appeal was transferred 
to the High Court for hearing along with the other; that on the 
21st of November, 1872, a Division Bench of the High Court 
delivered one judgment in the said two appeals, and reversed the 
decrees of the First Court, and directed both suits to be dismissed 
with costs; that the Petitioners therefore in due course presented 
a petition to the said High Court praying for leave to appeal to 

Her Majesty in Council from the decision of fhp n 

r 11 ■ , . Court upon 

the following grounds ; that the two suits had been consolidated 

and tried as one, and involved together a value largelv 
mg Rs. 10.000; that the right to mesne profits had not been in' 


suit, and must be proved by a Plaintiff. 
The proper suit to establish bounda¬ 
ries is one in which the owners of the 
estate are bound by the adjudication. 
A decision adverse to a mere lessee 
would not bind the absolute interest; 
and it is obvious that the dangers to 


possession would be much augmented if 
the Conns in India did not require 
from one attacking possession clear and 
tnct proof of his title, and substan- 
hally a due representation of the parties 
interested according to the real nature 
of the matter litigated. 
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eluded in the claim made by the first-named of the Petitioners, 
though expressly res'^rved by his plaint^ and should be taken into 
consideration in estimating the value of the matter at issue in the 
suit brought by him. and would bring up the value of the appeal 
in that suit alone to Rs. 10,176; that the property claimed by 
the first-named I*etitioner being part of a Soonderbun grant, was 
daily increasing in value, and had so increased since the ihstitu- 
lion of the suit, and was consequently, at the time of filing the 
said petition, of a value of not less than Rs. 10,000. 

The petition also stated that, in support of the said application 
to the High Court, was filed an affidavit of the first-named of the 
Petitioners, dated the 29th of April. 1873, in which he deposed that 
“the l-annashare of the said talooka sued for by him contained 
beegahs 629 and cottahs thirteen of land,of which 424 beegahs were 
cultivated at the time the suit was brought, on the 2nd of May, 
1871, and the suit was valued at fifteen times the net profit which 
was derivable upon these 424 beegahs alone, at the rate of 
Rs. 1. 8. per beegah, or Rs. 636 ; that subsequently to the institu¬ 
tion of the suit 105 beegahs of the remaining 205 beegahs and 
thirteen cottahs were cultivated at the time of the decree of the 
High Court, and the value of those lands at the aforesaid rate was 
Rs. 2.362. 8, and the value of the whole l-anna share amounted to 
Rs. 11,902. 8 that in opposition to the said application the De¬ 
fendant, Huromonee Dassee, filed an affidavit of one Isser Chunder 
Mookefjee, dated the 9th of July, 1873, which contained statements 
to the following effect:—“ That deponent had been mofussil naib 
of the Defendant and her tehsildar in the talooks in dispute since 
November, 1870 ; that at the time of the institution of the suit 
only 290 beegahs and three cottahs of land in dispute were in culti¬ 
vation, and the net collections therefrom were only Rs. 170. 15. 7, 
as appeared from the jummawasil bakee papers (accounts shewing 
the collections and balances due) of the said talooks kept by him, 
the deponent; that since the institution of the suit only a further 
area of eight beegahs and some fractions had been assessed with 
rent, which brought up the total yearly value of the l-anna 
share to Rs. 184. 11. 3. 13J; that the lands in suit did not yield 
Rs. 1. 8 all round, and therefore, even taking the value at twenty 
times the annual net profits, the value of the first-named of 
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the Petitioners’ suits was below Rs. 10,000, and did not exceed 
Rs. 3,694. 2. 1. 10.” 

The Petition further set forth that Mr. Justice Markby, one of 
the Judges of the High Court, on the 14th of August, 1873, de¬ 
livered his judgment on the application and refused the same' 
that the substance of the reasons given by the learned Judge was 

as follows “ That the applicants were entitled to treat the two 
suits as one, and to add together their values, but that (in the 
words of the judgment), ‘whilst the Plaintiffs rely simply on the 
value of the property as stated in the suits for the purposes of the 
institution fee under the Court Fees Act (for their affidavit amounts 
to nothing more), the Defendant had put in a very strong affidavit 
of her manager denying that the property is of anything like that 
value, and she has produced her jummah wasil bakee papers in 
support of that denial. By these she shews that the net annual 

waTp! no ArpanuusheaU 

as Rs. 170.15. 7, and not Rs. 636, as stated by the Plaintiffs in the 

plaint, and that the improvement in value since the suit was insti¬ 
tuted, by increased cultivation, will only bring up the annual value 
of the share to Rs. 184. 11. 3. 13J’; that taking this as the annual 
value, twenty times that value, which the learned Judge considered 
a fair rate, would amount to less than Rs. 4.000 for the larger oro 
perty in dispute and thus the value of the two together would not 

amount to Rs. 10,000, even taking into account the value of the 

uncultivated as well as the cultivated lands ; that ‘no answer had 
been made to the affidavit, and though the learned Judge had 
suggested that these Petitioners should produce their jumma wasil 
bakee papers, they had not accepted that suggestion, but had 
asked that a commission should be sent into the Mofussil to inquire 
into the value of the property’; that the learned Judge did not 
think himself called on to put the parties to that expense and 
delay, as there was not in fact even an allegation that the jumma 
wasil bakee papers filed by the Defendant were false.’ and he ought 
therefore, to accept them as true ; that though the Defendant had 

paid Court fees in her two appeals to the High Court upon valiia- 
tions respectively of Rs.9,540 and Rs 4 7Q? « „ . u 

«....... ™ - 

evidence before the Court that was under Rs. 10,000.” 
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The Petition represented that this judgment was erroneous in 
the following particulars among others : that the affidavit made 
by the first-named of the Petitioners was direct and clear on the 
question of value, and was in express contradiction of the allega¬ 
tion made in the subsequent affidavit of the Defendant’s naib and 
of the truth of the papers produced by him ; that, having regard 
to the existence of that conflict of affidavits, and to the fact of the 
Defendant having herself previously accepted the valuations put 
on the properties in suit by the Petitioners, the Judge ought, in 
justice to the latter, to have granted the commission asked for as 
the best mode of arriving at the truth. The prayer of the Peti¬ 
tion was for special leave to appeal from the said judgment and 
order of the High Court of the 21st of November, 1872. 


Mr. DoynCt for the Petitioners. 


The Right Hon. Sir James Colvile :— 

This Court is unwilling to interfere with the discretion of the 
Judge below as to value, but this case presents peculiar features. 
The Defendent as well as the Plaintiff has taken the values at the 
rates fixed in the plaint. The cases were consolidated and heard 
together, and the Defendant has carried out that consolidation, 
and has obtained the benefit of an appeal to the High Court upon 
the facts by adopting the Plaintiffs’ valuation. She cannot after¬ 
wards come here and object to that valuation. The Judge ought 
to have given more weight to the acts of the parties, and not,to 
have rejected the application on the ground of value. Their Lord, 
ships decide that special leave to appeal may be given on the 
usual terms as to giving security (l). 

Solicitor for the Appellants : T. L. Wilson. 


(.1) The consolidation of causes is 
for the purpose of saving the time of 
the Court and suitors, and saving ex¬ 
pense. It should not in any way pre 
judice parties in their rights to insist 
on the finality of a decision. 


In the particular case the decision is 
based on the principle that a parly in 
a Suit cannot approbate and reprobate 
in respect of the same matter. The 
consolidated value is not made the 
basis of the decision. 
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BUNWAREK LALL SAHOO . Appellant; J. c. 


AND 


MOHABEER PROSHAD SINGH. KUMLA ) 
PROSHAD SINGH. RAM TUHUL SINGH, > 
AND DEENOBUNDHOO SINGH . . . ) 


Respondents. 


On Appeal front the High Court of Judicature at Fort William, 

in Bengal. 

Where an estate, or a share in an estate, not severed for the purposes of 
revenue, is under attachment by order of a civil Court in execution of a 
decree, such estate or share cannot, under sect. 5 of Act XL of 1859, be sold 
for arrears of revenue without the notice required by sect. 5 of that Act. 

The words “ arrears of estates under attachment " are not confined o 
estates the whole of which is under attachment. 

The appointment of a surburakar or manager by a Court does not super¬ 
sede an attachment. 

Suits, which were in almost all respects similar to each other, 
were instituted by the Respondents to set aside two revenue sales 
held on the same day of certain interests in two mehals called 
Malick Allypore Boozurg and Jonapore Roodur, both being parts of 
Pergunnah Balaguch, in the district of Tirhoot, on the ground that 
there was irregularity preceding the sale, in that the collector did 
not give the notices required by the 5th section of the Revenue 
Sale Law, Act XI. of 1859. That in consequence of that irregu¬ 
larity the estates in question were sold at inadequate prices, and 
that the Respondents had therefore sustained such substantial 
injury from the irregularity complained of as entitled them to 
have the sales set aside as regarded their interest under the pro¬ 
visions of the 33rd section of that Act. 

The 5th and 33rd sections are as follows : 

“ V. Provided always that no estate, and no share or interest in 
any estate, shall be sold for the recovery of arrears or demands of 
the descriptions mentioned below, otherwise than after a notifica- 

* :_THE right HON. SIR JaMES W. COLVILE, THE RIGHT HON 

SIR Barnes Peacock. The Right hon. Sir Montague e. Smith, and 
The Right Hon. Robert p. Collier. 

14 


1873 

18 
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J* tion in the language of the district, -specifying the nature and 
1873 amount of the arrear or demand, and the latest date on which pay- 
BunwTrke ment thereof shall be received, shall have been affixed for a period 
LALLSAHoOof not less than fifteen clear days preceding the date fixed for 
MOHABEER payment according to sect. 3 of this Act, in the office of the 

j;ollector or other officer duly authorized to hold sales under this 

- Act, in the Court of the Judge within whose jurisdiction the land 

advertised lies, and in the Moonsiff's Court and Police Thannah of 
the division in which the estate or share of an estate to which the 
notification relates is situated, or if the estate or share of an estate 
be situated within the jurisdiction of more than one Moonsifi's 
Court or Police Thannah, in some one or more of such Courts or 
Thannahs; and also at the cutcherry of the malgoozar or owner of 
the estate or share of an estate, or at some conspicuous place upon 
the estate or share of an estate, the same to be certified by the 
peon or other person employed for the purpose. 

“ First. Arrears other than those of the current year, or of the 
year immediately preceding. 

“ Secondly. Arrears due on account of estates other than that to 
be sold. 

“ Thirdly : Arrears of estates under attachment, by order of any 
judicial authority, or managed by the collector in accordance with 
such order. 

“ Fourthly. Arrears due on account of tuccavee, poolbundee, or 
other demands not being land revenue, but recoverable by the 
same process as arrears of land revenue. 

XXXIII. No sale for arrears of revenue or other demands 
realizable in the same manner as arrears of revenue are realizable 
made after the passing of this Act, shall be annulled by a Court of 
Justice, except upon the ground of its having been made contrary 
to the provisions of this Act ; and then only on proof that the 
Plaintiff has sustained substantial injury by reason of the irregu¬ 
larity complained of ; and no such sale shall be annulled upon 
such ground, unless such ground shall have been declared and 
specified in an appeal made to the Commissioner under section 
25 of this Act: and no suit to annul a sale made under this 
Act shall be received by any Court of Justice, unless it shall be 
instituted within one year from the date of the sale becoming 
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final and conclusive as provided in section 27 of this Act ; and no 
person shall be entitled to contest the legality of a sale, after 
having received any portion of the purchase-money : Provided, 
however, that nothing in this Act contained shall be construed to' 
debar any person, considering himself wronged by any act or 
omission connected with a sale under this Act, from his remedy in 
a personal action for damages against the person by whose act or 
omission he considers himself to have been wronged. ” 


The Respondents were respectively entitled to distinct but 
undivided interests in the mehals in suit, in which other persons, 
not parties to the appeals, were also interested. Of these latter 
persons some had taken the precaution of having separate accounts 
opened in the collectorate as to their separate interests, under 
sect. 10 of the Revenue Sale Law, Act XI of 1859, and had thereby 
protected themselves against the consequences of others of the co¬ 
proprietors failing to pay their share of the Government revenue. 
The Respondents had not done so, and their interests consequently 
continued subject to the risk arising from any default of their co¬ 
proprietors. Each person interested made separate collections of 
his share of the entire rents, and separate payments into the col¬ 
lectorate. of his estimated proportion of the Government revenue. 
If any one failed so to do, it was the duty of the collector to sell 
the interests of all who had not opened separate accounts. 


The Respondents, as well as others of the persons interested 

appear to have been much indebted to various judgment creditors 

m and after the years 1862 and 1864, and their shares in the land 

had for some years been under attachment duly issued under 

sects. 232 and 235 of the Code of Civil Procedure, in execution of 
decrees for the payment of money. 


In April and May, 1862, two of the co-proprietors, Nawab 

Stngh ^nd Ram Bhufosa Singh, had appUed to the Court of the 

Principal Sudder Ameen to have a surburaker or manager ap 

pointed, under sect. 243 of the Civil Procedure Code, which was 
accordingly done. 


The following is so much of sect. 243 of the Civil Procedure 
Code as is here material:— 

“ When the property attached shall consist of debts due to the 
party who may be answerable for the amount of the decree, or of 
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J-C any lands, houses, or other immovable property, it shall be com- 
1873 petent to the Court to appoint a manager of the said property, 

-with power to sue for the debts, and to collect the rents or other 

lall Sahoo receipts and profits of the land or other immoveable property, and 
MOHABEER to cxecute such deeds or instruments in writing as may be neces¬ 
sary for the purpose, and to pay and apply such rents, profits, or 
receipts towards the payment of the amount of the decree and 
costs/’ 

In September, 1864, the other two Respondents applied under 

the same section to have their shares of the properties now in suit 
also put in charge of the same manager, in order that he might, 
out of the rents and profits, pay of their liabilities to certain 
specified judgment creditors. 

The result of this application was, that the sale of their shares, 
which was to have taken place immediately thereafter in execution 
of the decrees held by the several judgment creditors, was post¬ 
poned, and the manager before appointed was directed to take 
charge of the Petitioner’s shares also. 

The manager so appointed continued in charge of the Respon¬ 
dents* shares down to the date of the revenue sales which the 
Respondents sued to set aside. 

Among the other co-proprietors, one Goordyal appears to have 
been much involved, and by reason of his default in paying his 
share of the Government revenue, and not through default of any 
of the Respondents, the sale in question took place of the first-men¬ 
tioned of the properties in suit, viz., Malick Alypore. 

GoordyaVs share was not in the hands of a manager, or under 
attachment at the time of his default. 

The other mehal. Jonapore Roodur, was sold for the default of 
other co-proprietors, Audan Singh and others, whose shares also 
were not in the hands of the manager. 

The last day fixed for payment of the arrears was the 12th of 
January, 1867, and no payment was made by that day. 

The collector apparently was of opinion that the procedure 
proper to adopt was not under the 5th but under the 6 th and 
following sections of the Revenue Sale Law. He accordingly, by 
an order of the l7th of January, 1867, instead of conforming to 
sect. 5 of the Act, merely caused notifications of the intended sale 
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on the 16th of February, 1867, to be hung up in the Judges* 
court house, and in that of the Moonsift in the police station, and 
in the Zemindar's cutcherry or principal office. 

On the 19th of January, 1867. a Petition was presented on be¬ 
half of the two first Respondents to the collector, stating (appa¬ 
rently by mistake) that Mouzah Malick AllyPore was to be sold for 
arrears, and asking to be allowed to pay them, and referring to the 
appointment of the manager ; {Mouzah Malick Allypore had been 
previously separated from the talook, and a separate account 

opened with regard to it as already mentioned on the application 
of other co-proprietors). 

The collector referred the matter to the Civil Court to put the 
manager in motion, and the Civil Court called for and obtained a 
report that no mouzah by name Malick Allypore was in charge of 
the surburaker, but that Htirdasspore, &c.. were. 

This was sent on to the collector, and he on the 2nd of February 
refused to receive the arrears, as having been offered too late. 

A similar application from the manager was also refused, and the 

sales took place on the 16th of February, 1867, when Malick Ally~ 

pore (less the interests for which a private account had been 

opened) was knocked down for Rs.140,000, ^ndjonapore Roodur 

for Rs.48,000, by the collector, to a person who purchased on 
behalf of the Appellant. 

On the 27th of May, 1868, the holder of a decree against the 
Respondent Ram Tuhul Singh was ordered by the subordinate 

Judge to be paid out of the surplus proceeds of the revenue sale of 
Malick Allypore^ the sum of Rs.4970. 9. 3. 

The Commissioner having been appealed to. as required by 
sect. 33(1) but without eflect, the present suits were both instituted 
as pauper suits, on the 24th of February, 1868, against the Col- 
lector of Ttrhoot, this Appellant, and other parties who had no 
interest in this appeal, but who were made Defendants, as they 

refused to join as Plaintifls in respect of their interests in the 
properties in suitf which were also sold. 

The Subordinate Judge, without taking any oral evidence, dis- 
missed the suit on the ground that sect. 5 of the Sale Law did not 
apply, and that therefore there was no irregularity in the sale, and 

(I ) Supra, p. 90. 
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it was, consequently, immaterial to inquire whether the Plaintiffs 

had sustained a loss or not. 

Bun^REE The Respondents appealed to the High Court at Calcatia^ and on 
Lall Sahoo of May, 1870, a Division Bench of that Court reversed the 

MohIbeer judgment of the first Court, and remanded the suit to try the 
Proshad whether or not “ the Plaintiffs had sustained a substantial 

— injury by reason of the irregularity which the Division Bench 
found existing in the case, that is to say, that no notice was issued 

as required by sect. 5, Act XI. of 1859. 

It was observed in the judgment by which the remand was 

directed :— 

“It is argued, first, that what was under attachment in this 
case was not an estate, but only a share of an estate. Secondly 
that neither the estate nor any share in it was under attachment 
at all, because when it was placed under the manager appointed 
under sect. 243, Act VIII. of 1859, the attachment ceased. Lastly 
(and the greatest reliance has been put upon this argument), that 
an estate, in order to come under the protection of the third clause, 
must not only be under attachment by order of a judicial autho¬ 
rity, but must also be managed by some revenue authority. 

“ I think we may dispose of those objections in a great measure 
by considering the object of the Legislature in making this pro¬ 
vision. The only thing, as pointed out by Mr. Justice in 

the course of the argument, upon which a revenue authority would 
act, is the whole estate bearing a number on the collector’s rent- 
roll ; or share of an estate which by regular butwara has formed a 

separate number on the collector’s rent-roll; or the share of an 
estate for which a separate account has been opened under Act XI, 
of 1859 ; and if any portion of the revenue be in arrear the whole 
estate is endangered. Now it may be fairly taken that the object 
of the Legislature in making the provisions contained in this sec¬ 
tion was to give special protection in cases where the circumstanc¬ 
es are such as that without any omission or negligence on the part 

of the person interested in protecting the estate, there might be 

delay in the payment of the revenue ; and it is perfectly obvious 
that this difficulty occurs in all cases where any portion of the estate 
liable for Government revenue is under attachment. If any portion 
of an estate is under attachment for debt, the owner of that portion 
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/s not always the person really interested in the payment of the 
revenue, but either the person who has attached it or the co-sharers. 
When it has been put under the control of a manager appointed 
by the Civil Court, the owner of the share, though in that case he 
is probably interested in the payment of the revenue, has not the 
means of paying it, the whole rents and profits of the estate being 
taken out of his control and handed over to another person ; and 
that difficulty arises just as much whether the estate is under the 
management of a person appointed by and wholly responsible to 
the Civil Court, or whether it is under the management of a col- 
lector or other revenue officer. The terms of the Act appear to 

coincide with this view of the policy of the law. The word ‘estate, 
in the description attached to sect. 5 might indeed, PHma /acie] 
mean a whole estate ; but I do not think that the object of the 
Legislature would be served by giving it that narrow signification 
because it was clearly intended to apply to such shares as are’ 
referred to in the first portion of the section. The meaning of the 
word estate’ must therefore be extended somewhat beyond its 
prtma face meaning. Then, as to the contention that the property 
was no longer under attachment, it seems to us that an estate does 
not cesase to be under attachment merely by the appointment of 
a manager under sect. 243, Act VIII. of 1859, for the object of 
appointing a manager under the provisions of sect. 243 is for the 
protection of the estate consistently with the security of the 
creditors, and it would put the creditors in an extremely unsafe 
position if the appointment of a manager had the effect of entirely 
destroying that security. Then, as to the remaining question of 
construction, it appears to us that the construction of the section 
which is contended for by the Respondents, namely, that it only 
relates to estates under attachment by the Civil Court, when also 
managed by the revenue authorities, is opposed to the words of the 
Act Itself. Much stress has been laid on a comparison of the pre- 
sent Act with the old sale laws, but this does not help us. because, 
under the old law, whenever there was an attachment in the Civil 
Court, It would, as a matter of course, be carried out through the 
collector, and therefore the estate, if attached by the Civil Court 
would at once be put under the management of the collector’. 
That was the ordinary and regular mode of proceeding by attach- 
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J.C. ment. But a new mode of attachment and management, other- 
,873 wise than by the collector, has been introduced for the first time by 

- Act VIII. of 1859, and if it was intended to restrict the benefit of 

LallSahoo the third clause of sect. 5 to estates under the management of the 
MOH^BEER collector, it is obvious how the language of the clause would have 
PROSHAD Xhe words would then have been ‘estates under attachment 

by order of any judicial authority and managed by the collector 
but instead of the language being so framed, it has been drawn in 
a manner which would shew that all estate under attachment, 
whether managed by the collector or not, were to have the benefit 
of the special notice. In both cases the managers are receivers of 
the estate. The difficulty of paying the revenue would apply iusf 


PROSHAD 

Singh. 


as much to the one case as to the other, and we see no reason to do 
violence to the words of the Act by reading the law as contended 
for by the Respondents. Mr. Woodroffe also relied on sect. 17 (l) 
of the Act; but these words rather strengthened the contention on 
the other side, and for this reason, the special benefit conferred by 
sect. 17 is a totally different one to that conferred by sect 5, and it 
amounts at least to a suspension of the liability to sale. Sect. 17, 
however, is distinctly restricted to cases of estates under the man¬ 
agement of the Court of Wards, estates of minors, estates'held 
under attachment by the revenue, otherwise than by order of a 
judicial authority.’ and ‘estate under attachment or managed by a 
revenue officer in pursuance of an order of judicial authority.* It 
is quite clear, from the language here used, that the Legislature 
had in its mind the difierent ways in which estates might be 
attached and managed, and when it intends to confine special 
benefits to particular cases, it uses words appropriate for that 


purpose. 


“it is argued that difficulty would arise in the collector knowing 
whether or not any attachment had taken place. If there is any 
difficulty at all in obtaining that information, probably the Civil 
Court could be induced to give notice to the Revenue Court when 


(1) Sect. 17: “ No estate held under 
attachment, or managed by a revenue 
officer in pursuance of an order of 
judicial authority, shall be liable to sale 
for the recovery of arrears of revenue 


accruing during the period of such at¬ 
tachment or management until after 
the end of the year in which such 
arrears shall accrue”. 
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estates are attached; but we do not think that in this case we 

should be justified in proceeding, on the mere suggestion of this 
difficulty, contrary to the plain words of the Legislature. 

“The Respondents, then, rely upon the provisions of sect.33(l), 
and argue correctly enough that it is not sufficient to satisfy the 
requirements of that section merely to prove an irregularity in the 
sale It would not be sufficient of any part of the purchase-money 
has been accepted by the Plaintiffs since the sale took place, and 
R IS contended that such is the case here, because a certain decree 
holder against the Plaintiffs got some of the money, which was 
lymg as surplus sale proceeds in the Collector’s Court, paid out in 
satisfaction of his decree, without any opposition on the part of the 
Plaintiffs. We do not, however, think that that is such a receipt 
as IS contemplated by sect. 33. The Plaintiffs themselves did not 
receive any portion of the purchase-money, and it was wholly in- 
different to them to whom the money was paid. Had the Plaintiffs 

be r T ‘heir own account, or had it 

applied to any particular purpose at their own specific 

request. It might have been different; but such is not shown 

have been the case here. 

the ‘"“‘y ‘hat under sect. 33, in order to 

proJ! ra^rh h ^ ^'^'"tiffs should 

prove that they have sustained substantial injury Ry reason of the 

.h. R..p.nd„,. ,h., 
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}■ C. if that which was a vital point, and without proof of which the 

,873 Plaintifls could not have got a decree, had been abandoned. What 

we are inclined to think is, that the Court below took up the case 
iTl Samo on one point only,namely, the question whether there was any ir- 
MOH^BBER regularity in the sale, and having found that there was no irregu- 
PROSHAD larity, it dismissed the Plaintiffs’ suit on that ground, without 

proceeding further to try the question of substantial damage. Had 
the Court found that there was irregularity, it would then, we have 
no doubt, have raised the other issue in the case, viz., whether any 
material injury accrued to the Plaintiffs by reason of that irregu¬ 
larity, and determined that point. 


After the remand some further documents were put in, and 
several witnesses examined as to the actual value of the estates 
sold, and the effect of the irregularity complained of in depreciat¬ 


ing the estates. 

The Lower Court returned the evidence taken on the remand to 
the High Court, with a somewhat obscurely expressed opinion 
thereon, which, however, a Division Bench of the High Court 
accepted as a finding that substantial injury had accrued to the 
Plaintiffs through the irregularity complained of. A Bench of the 
High Court thereon held that the evidence satisfied the Court that 
substantial injury had been occasioned to the Plaintiffs below by 

the irregularity complained of. 


This Appellant filed objections to this finding. 


The judgment of the Division Bench, delivered by hir. Justice 
Ainslie, in the suit relating to MtjUck Allypot^e, after examining the 
evidence that the estate was sold under its true value, proceeded as 

follows ;— 

“ The property being under attachment, by order of a Civil 
Court, the collector was bound to give the parties interested there¬ 
in warning of the impending liability to sale, by the issue of the 
notices prescribed in sect. 5, Act XI. of 1859. This section does 
not extend the time allowed for payment of arrears of estates 
attached by any judicial authority, but it provides that certain 
steps shall be taken, at least fifteen clear days before the latest 
date for payment of arrears, fixed according to sect. 3 of the Act, to 
call attention to the existence of arrears, and the near approach of 
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the time when the estate will be liable to sale. Clearly the object 
of the law is to give a special warning to parties who have lost the 
control of their own estates, owing to attachments by judicial 
authority, and probably also to the attaching Courts and managers, 
that they may make such arrangements as the circumstances of the 
case require, to protect the estates against defaults, which often 
would be (as in this instance) defaults of co-sharers. 

When the law says that a certain party's estate shall not be 
sold arrears without public notice of the existence of the arrear, 

the non-issue of notice would naturally induce a belief that the 

estate is in no danger. A man who lives fifty miles from the col¬ 
lector's treasury, and one mile from the Moonsiff’s Court, may not 
think it worth while to go all the way to the former, when he 
knows that he can, in the ordinary course of business,ascertain at 
the latter whether there is any danger to his estate; and if, when 
the proper time comes, he makes inquiries at the Moonsift’s Court, 
and ascertains that no notice has come from the collector.surely he 
may rest at home in peace and take it for granted that the man¬ 
ager of the attached share or some co-sharer has made the estate 
safe, and that there is no arrear due. To sell a man's estate for 
arrears, after lulling him into a false sense of security by failure to 
giye.bim a notice, which the. law prescribes as a condition prece¬ 
dent of a sale, is. an injury of itself wholly irrespective - of the 

amountof purchase-money, and in my opinion a very material 
injury, and one amply sufficient to warrant a Court in annulling a 
sale under sect. 33, Act XI. of 1859 ; that such an injury Hows 
directly from the irregularity will hardly be denied. 

“In my opinion there must be a decree for the Plaintiffs, annul¬ 
ling the sale, and declaring their right lo be put into possession of 
their shares of the talook as set forth in the plaint, subject to the 
provisions of Act XI. of 1859. with costs in proportion to the 

established value of the property in suit, viz., Rs.300,000 ; payable 
by Bunwaree tail. 

“As this litigation has arisen entirely out of the error of the 
collector in forcing on the sale, after the omission to issue notifica¬ 
tions under sect. 5 had been brought to his notice, there should be 

no order for the recovery of the stamp duties under sect 309 
Act VIII. of 1859.” 
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,. C. in the suit relating to JonaPce Roodu., a similar decree was 

.Zn and the judgment relating thereto states that the cases were 
— Lari; analogous, the only difference being that the evWence as to 
BUNWAKtE / niirchaser, Gopal Doss, having been deterred by 

”;r.M-'«' “• '« 

MOHABEER . knocked down before he had come to the 

PROSHAD Jonapore, as it had been Knocncu 

rollectorate. but the other evidence was sufficient. 


From these decrees and judgments appeals were preferred in 
the ordinary course to Her Majesty in Council by this Appellant, 
the Defendant Bunwaree hall Sahoo, which were afterwards con- 

solidated, and now came on for hearing. 


Mr Corvte, Q.C., and Mr. Doyne. for the Appellant 
That first question is as to the meaning of the word * estate.” 
By comparison of sects, 10 and 14 with sect. 5 it appears that the 
Legislature meant a share or separate interest, and the High 
Court was wrong in putting a wider interpretation on the words. 
The collector is not empowered to sell an undivided interest; he 
can sell the whole estate, or a separate interest duly entered in his 
roll under sect. 10, and in respect of which a separte account is 

kept by him. 

The Legislature has provided a method whereby owners of 
shares may save themselves from the consequences of default by 
their co-sharersi and if they do not adopt that method they must 
take their chance of loss. 


In the case of attachment the object of requiring notice to be 
given was to enable not only the debtor but the person in whose 
hands the property might be, to come in, for instance the revenue 

officer in charge. 

In sect. 17 of the same Act it is expressly said that “no estate 
held or managed by a revenue officer in pursuance of an order of 
judicial authority shall be liable to sale for recovery of arrears of 
revenue accruing the period of such attachment or management, 
until after the end of the year in which such arrears accrue;" and 
the exemptions in sect. 17 refer to the same case as sect. 5, cl. 3. 

Act XI. of 1859 came into operation on the 4th of May of that 
year ; .Act VIII. of 1859 not until the 1st of July, 1859, and so 

tioth the old and the new practice might be in the contemplation 
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of the Legislature (l). The old and the new practice were to he 
affected by Act. XI. 1873 

Formerly there were two sorts of attachment. One a proclama- bunwaree 
tion on the land amounting to a sequestration pending the suit, I-all Sahoo 
leaving the party in possession, but prohibiting alienation. The mohabeer 
other was attachment after decree, when the estate was taken out 
of the possession of the owner by an officer with a view to sale. - 


By Act XL. of 1858, s. 12, if the estate of a minor consists of 
land, the Court may direct the collector to take charge of it, and 
he appoints a manager. That is management without attachment. 
According to our construction, to bring the case within sect. 5, 
cl. 3, the collector must be in possession, whether with or without 
attachment. 


Even on the reasoning of the High Court, the 3rd clause of 
sect. 5 of Act XI. of 1859 must have contemplated more than an 
ordinary attachment. In Macpherson*s Civil Procedure, 1st Ed., 
pp. 164, 167, there is an account of attachment under the old law, 
which shews that it did not generally remove the Defendant from 
possession, but if it was necessary to remove him the attachment 
was made through the collector : Bengal Regulation II. of 1806. 

The clause must mean an attachment which would take away 
from the debtor the means of paying revenue. After attachment 
a judgment creditor would have a right to pay, and also to tack. 
It could not refer to a process of attachment which only slopped 
alienation. In any view there must be a judical order either for 
attachment, to be managed by a collector, or for a manager. 

In the body of sec. 5 the words are, **no estate or interest in an 
estate,” and it may be said that the word “estate” in clause 5 
means estate, or an interest in an estate, but it must mean some¬ 
thing that the collector can make the subject of a distinct sale, 
but not an undefined unseparated share. The whole of this estate 
was not under attachment, but only a part, which could not ans- 
wer the description of an “estate under attachment.” 

A mere attachment under sect. 236 of Act VIII. of 1859 stops 
alienation, but does not disturb possession, nor debar the judgment 
debtor from knowing of an intended sale. An attached estate for 


(1) By a mistake in the title in named as the time for Act XI. coming 
Theobalds Act, the 4th of March is into operation. 
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which a surburakar has been appointed is in no special danger of 

being sold for arrears of revenue, for it is the first duty of the 

surburakar to pay the revenue. 

Ram Sing, a judgment creditor of the Respondent, received his 
debt out of the purchase-money, which is the same- thing, as if it 
had been received by the Respondent, and this brings the case 

within the exceptions of sect. 33. 


Their Lordships, without calling upon Mr. Leith, Q.C., and 
Mr. E. Maciiaghien, who appeared for the Respondents, proceeded 
to give judgment, which was delivered by 


The Right Hon. Sir James W. Colvile : 

These cases, in which the parties are the same and the facts are 
the same, turn upon a point of law which admits of being very 
shortly stated. The Plaintiffs bring their suit for the purpose of 
setting aside a sale for arrears of Government revenue. The 
Plaintiffs are the owners of separate shares of the estate in ques¬ 
tion. Certain decrees had been obtained against the Plaintiffs, 
and attachments had been issued under Act VUI. of 1859, some 
years prior to the sale in question. Upon the application of 
the Plaintiffs themselves, a surburakar a manager was ap¬ 
pointed for the purpose of liquidating the debts. It does not 
appear to their Lordships that anything turns upon the ap¬ 
pointment of this surburakai. It was, indeed, argued in the 
Court below, though scarcely contended for here, that the appoint¬ 
ment of the surburakar superseded the attachment. Their Lord- 
ships are of opinion that the attachments were not so superseded. 

but were in force. 


That being so, the e=>tale being thus under attachment, with 
the exception of one portion belonging to a party of the name of 
Gooroodoyal, the question arises whether or not the provisions of 
sect. 5 of Act XI. of 1859 apply to this case ? This enactment 
provides, “that no estate, and no share or interest in any estate, 
shall be sold for the recovery of arrears or demands of the descrip, 
lions mentioned below, otherwise than after a notification in the 
language of the district, specifying the nature and the amount of 
the arrear or demand, apd the latest date on which the payment 
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thereof shall be received, shall have been affixed, for a period of J* C- 
not less than fifteen clear days preceding the day fixed for the 1873 
payment, according to sect. 3 of this Act, in the office of the col- „ . _ 

HUN >V A REE 

lector or other officer duly authorized to hold sales under this Act LallSahoo 
in the Court of the Judge within whose jurisdiction the land ad- mohaeeer 
vertised lies, and in the Moonsift Court and Police Thanna of the 


division in which the estate or share of an estate to which the noti¬ 
fication relates is situated.** There is no question that this notice 
was not in point of fact given. The only question that arises is, 
whether this section applies to the sale of this estate, and in order 
to determine this il is necessary to read to the end of the section. 
The arrears or demands described below are : “First, arrears 
other than those of the current year or of the year immediately 
preceding. Secondly, arrears due on account of estates other than 
that to be sold.*’ “Thirdly, arrears of estates under attachment 
by order of any judicial authority, or managed by the collector in 
accordance with such order.** The arrears for which the estate in 
question was sold were neither of the first nor of the second de¬ 
scriptions ; the only question is whethar they fall within the 
third. 


Proshad 

Singh. 


Now in this case the estates were not held under attachment 
by the collector of the district, and it has been argued that this 
provision applies only to the case of estates being held under 
attachment by the collector. But their Lordships are of opinion 
that to place such a construction upon the words of the Act would 
unduly limit their plain meaning, and it may be observed that this 
is to a great extent a remedial Act passed for the benefit of the 
subject, and in order to relax the stringency of the former statutes, 
whereby the Crown was empowered to sell estates for non-pay¬ 
ment of revenue. The words of the Act are, “ arrears of estates 
under attachment by order of any judicial authority.” These words 
would prima facie apply to all attachments by judicial authority 
under Act VIII. of 1859, which had been passed some two months 
before in the same session of the Legislature; and it is difficult to 
suppose that the Legislature having passed that Act should in a 
subsequent statute referring to attachments intend to omit a 
reference to attachments which their previous legislation had 
regulated. 
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J- But it has been said that the second portion of this sentence 

1873 must limit the construction of the first. That the words “ or 
BUNWarek managed by the collector in accordance with such order” must 
LallSahoo i-efgj. jQ attachments as well as to the mere management by the 
MOHabeer collector of estates ; but it appears to their Lordships that no 
^Sin”h.*^ such construction necessarily follows. They think that the first part 

- of the clause, *' arrears of estatss under attachment by order of any 

judicial authority,*' should be read by itself, and thus would have 
the general significance which I have before expressed. The 
terms “managed by the collector in accordance with such order” 
would refer to cases in which the collector may manage estates by 
an order of judicial authority, which mayor may not be an order 
for an attachment. By this construction both parts of the sentence 
would cohere ; and it does not appear to their Lordships that the 
tatter words narrow the plain and obvious meaning of the former. 

An argument has been drawn from sect. 17 for the purpose of 
limiting the meaning of the Avords in sect. 5 ; but their Lordships 
would observe in the first place, that sect. 17 refers to a different 
subject matter. It refers, not to notices to be given, but to certain 
cases in which estates are not liable to sale at all. The words 

relied upon are these : “and no estate held under attachment, or 

managed by a revenue officer in pursuance of an order of judicial 

authority, shall be liable to sale for the recovery of arrears of 
revenue accruing during the period of such attachment or man¬ 
agement, until after the end of the year in which such arrears 
accrue.*’ It may be that in this section the words “ held under at¬ 
tachment,” may refer to “hf'ld tinder attachment by a revenue 
officer and it may be observed that where the Legislature 
intend to express this meaning they have used apt words ; they 
have used the words “held under attachment by a revenue officer 
but the circumstance of thfdr having used these words in this 
section, and having omitted them in the former, t^nds to streng* 
then the inference that their meaning in the former was different 
from what it was in the latter section. The Avords of the Act being 
plain, it is not necessary to speculate upon the reasons which may 
have induced the Legislature to pass them ; but if such reasons 
were to be sought, one has not far to go for them. A creditor obtain¬ 
ing an attachment under Act ATII. had an inchoate interest in 
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the land ; his debtor could not alienate it, and no judgment 
creditor, even if his judgment were prior, who obtained subse¬ 
quent execution, would have any rights against him. Xt mav 
be said that the estate was virtually in the custody of the law. Lall Sahoo 
That being so, the judgment creditor had an obvious interest in mohabeer 

knowing whether or not the revenue was paid ; in other words, in 

knowing whether or not the estate in which he had an interest 

was forfeited. It may W’^ell be that the Legislature may have 
thoughtthat, under those circumstances, he was entitled to be in¬ 
formed whether the estate was or was not liable to forfeiture, in 
order that he might step in, as he might under sect. 9 of the same 
Act, and pay the revenue and prevent the forfeiture. 


Proshad 

Singh. 


It has been further argued that the words ** arrears of estates 
under attachment*’ must refer to estates the whole of which are 
under attachment, and that if any portion or any share of an 
estate, however small, is not under an attachment, the clause 
does not apply. In their Lordships’ opinion, this would be to 
place again an unduly narrow construction and to limit the mean¬ 
ing of plain words. It appears to their Lordships that an estate 
any portion of which is under attachment cannot be said to be 
free from attachment, and is, in fact, subject to attachment. The 
reasons why the Legislature should direct information to be given 
to a creditor would apply as much to the case of the creditor 

having a lien on a small, as to one having a lien on the whole or a 
large part of the estate. 


Entertaining this view, their Lordships are of opinion that the 
judgment of the High Court was right, and they will humbly ad¬ 
vise Her Majesty that this judgment he affirmed and the appeal 
dismissed, with costs (]). 


(i) It is worthy of notice that Act 
I. of 1845, sect. 5 (upon which sect. 5 
of Act XI. of 1859 has been modelled), 
provides in the case of intended sales 
for the recovery of “arrears of estates 


under attachment by order of an) 
judicial authority” (saying nothing of 
the collector) special notifications 

nearly the same with those which are 

required by Act XI. of 1859, sect. 5. 
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Appellant; 


RAMOODEEN CHOWDRY, MOHUNTT 
PARSOO RAM DOSS, RAMANOOGRAH 
SAHOY, MOULVIE MAHOMED AHSE- I 
EN, MOHUNT ANUND DOSS, KASHI ] 
PERSHAD SINGH, AND MUSSUMAT ■ 
(name unknown), Motheu and Guar¬ 
dian OF BABOO GUNESH PERSHAD 
NARAIN SINGH AND KISHEN KISHORE 
NARAIN SINGH. J 


Respondents. 


On Appeal from the High Court of Jndicuture at Fori William, 

in Bengal* 

A mortgage of an undivided share in land may be enforced against lands 

which, under a butwara or revenue partition, have been allotted in lieu of 

such share, whethrr such lands be in the possession of the mcrtgagor or of 
one who has purchased his right, title, and interest. 

Lands allotted in severalty by the butwara to the co*sharers of the mort* 
gogor are not subject to the mortgage. " 

The case of N(rMab Sidhee Nuzur AH Khan v. Rajah Ofoodyaram Khan 
'i) approved. 


The question in this appeal was whether lands allotted in sever¬ 
alty on partition by butwara. in lieu of an undivided share in an 
estate, were subject to a mortgage which had been made of the 
share before the partition. 

The following are the facts :— 


Gopal Narain Singh was. with others of his branch of the 
family, the undisputed joint proprietor of 8 annas of mouzahs 
Gunniporeheja, Penihnrinda, Tajpore Ruitunpore, and Mndwee, 
together with a number of other mouzahs in zillah Tirhoot. 

* Present THE RIGHT HON. SIR JAMES W. COLVILE, THE RIGHT HON. 
SIR MONTAGUE E. SMITH. THE RIGHT HON. SIR ROBERT P. COLLIER, AND 
THE Right Hon. Sir Lawrence peel. 


(1J lO Moo. Ind. Ap. 540. 
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On the 18th of September, 1858, some of the other joint pro¬ 
prietors applied to the collector for butwara, or partition, under 
Regulation 19 of 1814. 


On the 29th of October, 1859, an ameen was accordingly de¬ 
puted by the collector to make a measurement of the entire joint 
estates, for the purpose of partitioning them. The ameen was for 
a considerable time engaged in this work, with the full knowledge 
of all the parties interested, who raised from time to time various 
objections, and put in petitions in support of their contentions. 

While this partition was proceeding, on the 24th of September, 
1860, an instrument, purporting to be a conditional sale of his 
8 annas' interest in Gunnipot^eheja and Pemburinda, and to be in 
consideration of an advance of Rs. 26,050, was executed by Gopal 
Narain Singh to the Appellant. 


By this instrument, which was registered, GoPal Narain Singh, 
while describing himself as proprietor of 8 annas of Gutmiporebeja 
and Pembnrinda and Ruttunpore, and professing to mortgage bis 
interest in the two former mouzahs, in express terms excepted from 
the mortgage his 8 annas of Tajpore Ruttunpore, and made no 
mention of his interest in Mudxvee, nor in the other mouzahs in 
which he was then interested to the extent of 8 annas. 

On the 31.t of July, 1862, the collector drew up a partition 

statement, whereby there was awarded in respect and in lieu of the 

one undivided moiety of the said GoPal Narain, in the talook 

aforesaid, the following parcels of land. viz:-the whole of mouzah 

Pemburinda; the whole of mouzah TajPore RuttunPore- a por 

tion of mouzah Mud-wee-, the whole of mouzah Musta/apore alias 

Joysinghpore, and thirty-six beegahs odd cottahs of land in Gunni 

Porehejah. The partition was duly sanctioned bv the hi<.her 
revenue authorities. 


GoPal Narain Singh, or his representatives, remained, after th 
partttion. in possession of the land allotted to him, until his ri<.h( 
t.tle, and interest in the same respectively were sold in execuUo, 
of decrees against him, viz.; his right, title, and interest in mouzal 
Pemburinda on ae 24th of December, 1862,to Hurreehur Chowdr- 
and others; his right, title, and interest in mouzah Tajpore Ruttun 
Pore on ‘he 23rd of December, 1862. to Moulvie Mohamed Ahsee, 
and Hash, Pershad Singh-, his right, title, and interest in mouzal 
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Musfa/apofe on the 8th of Decern ber.1864,to NamonoograA Sahoy, 
his right, title, and interest in the portion of Mudwee which was 
allotted to him. on the 7th of February, 1«6S, to Mohunt Par. 

soo Ram Doss. 

The Appellant obtained an order for foreclosure of his mort- 
gage on the 12th of December, 1864, under the provisions of Re- 

gulation 17 of 1806. 

The present suit was instituted on the 24th of January, 1865, 

by the Appellant, the mortgagee. 

The original Defendants were, in addition to the representatives 
of Gopal Nafain Singh, who had died (which representatives did 
not defend) : Istly. the said Hurreehur Chowdry and others ; 
2ndly, the said Mahomed Ahseen ; and 3rdly. the said Ratnanoo- 

grab Sahoy. 

The Respondent Kashi Parshad, was afterwards brought on the 
record as a Defendant, as being interested jointly with Mohamed 
Ahseen in the purchase of Tajpore Ruttunpore ; and the Respon¬ 
dent Mo/iwwf DoJs was also admitted to defend his 

interest as purchaser of the part of Mndwee claimed by the 

Plaintifi. 

The Appellant by his plaint asked for determination of his title 
to and possession of all Pemhunnda SiVid Joy sin gh pore and 8 annas 
of Tajpore Ruttunpore, and 2 annas and some fractions of Mudwee 
(f.e., the portion allotted to and purchased 

by the Respondent Parsoo Ram Doss). 

The ground of the claim was, that as one-half of Gunniporebeja 
and Peniburinda had been mortgaged to Appellant by Gopal 
Narain Singh, when proprietor of one-half of those two as well as 
of nine other mouzahs, together with other lands, and as the col¬ 
lector had afterwards by his final award allotted to others of the 
joint owners the whole of Gunniporebeja, had given to Go^a/ 
Narain Singh the whole of Joysinghpore the remaining 8 annas of 
Tajpore Ruttunpore, and the two annas odd of Mudwee, in satis¬ 
faction of his share in the joint estate, he. the Appellant, was enti¬ 
tled to treat as included in his mortgage the lands so given in 
severalty, although they were not named in the original mortgage, 
except the 8 annas of Tajpore Ruttunpore, which had been 
expressly excepted in the mortgage deed. 
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The Defendants, with the exception of Mohunt Pai^soo Rant 
DosSf Mahomed Ahseetit Kashi Pcrshad Singhs and Mohunt Anund 
DosSf put in defences as to Pemburinda and Joysinghpore, and 
alleged {inter alia) that the Plaintifl’s mortgage deed was 
collusive and fraudulent. 

The four persons just named pleaded that as their respective 
purchased lands were not included in the alleged mortgage deed 
{Tajpore Ruitunpore being expressly excluded), the Appellant 
could have no rights as against them. 

And Parsoo Rant Doss also impeached the Appellant’s deed as 
collusive. 

The issues settled for the determination of the suit were as 
follows 

First. Whether the deed of conditional sale propounded by the 
Plaintiff was real and bona fide^ or whether the same was executed 
by collusion of the Plaintiff with the said Gopal Narain^ and in 
fraud of creditors of the latter. 

Second. Whether the Plaintiff was entitled to recover possession 
of the parcels held under the partition in exchange for the property 
covered by the mortgage. 

On’j the 8th of January, 1866, the Principal Sudder Ameen 
delivered his judgment, and held the Appellant to be entitled to 
a decree for possession of all Pemburinda and Joysinghpore, 8 an¬ 
nas of and the portion o( Mudwee claimed, 

less some lakhiraj land in Mudwee^ which he considered ought to 
be excepted. 

He held that the mortgage deed was bona fide. He declared 
that the Defendants, who only purchased the right, title, and 
interest of the said Gopal Narain^ could have no higher right 
than he had in the parcels purchased by them, and that as the 
right in the undivided moiety of the original mouzahs remaining 
to the said Gopal Narain was no more than a right or equity to 
redeem the same, his right in the land allotted to him, in lieu of 
that undivided moiety, was of a no higher order, and that the 
right and title of the Appellant (having duly foreclosed his mort¬ 
gage) prevailed against theirs. 

From this judgment four distinct appeals were presented to the 
Judge of Tirhoot by the various Defendants other than the repre 
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1873.4 appealed in respect of the exceptions made by the judgment of 
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the Principal Sudder Ameen. 

On the 14th of June, 1867, the Judge of Tithoot reversed the 
decree of the Principal Sudder Ameen, on the single ground that 
the alleged mortgage deed had been collusively executed to 


protect the estate of Gopal Narain Singh from creditors. 


From this judgment the present Appellant appealed specially to 
the High Court, a Division Bench of which, on the 14th of May, 
1868, reversed the Judge’s judgment, on the ground that he had 
not taken into his consideration certain important facts, and 
directed that the regular appeal from the Principal Sudder Ameen 
should be transferred to the High Court for hearing and decision. 

The said five appeals accordingly were transferred to the file of 
the High Court, and the appeal of the present Appellant having 
been dropped, the other four appeals were numbered as follows : 
that of Ramodeen Chowdry i\) was numbered 96 ; that oiMohnnt 
Parsoo Ram Doss (2). 100; that of Ramanoograh Sahoy (3), 101 ; 
and that of Motdvie Mohamed Ahseen and Kashee Pershad Smg(4), 
102, all of 1863. These four appeals were heard together as 
on remand, before the Division Bench, composed of two Puisne 
Judges, Messrs. Kemp and Jackson, who were divided in opinion 
upon the issue of fact, and delivered separate judgments thereon, 
which were separately recorded in the appeals, 96 and 101 only. , 

The separate judgment of the senior Judge. Mr. Justice Kemp, 
found and declared that the alleged conditional purchase by 
the Plaintiff from Gopal Narain Singh was fictitious, and that 
no consideration passed ; the judgment of the junior Judge, Mr. 
Justice Jackson, on the other hand, found and declared, in accor¬ 
dance with the finding of the Principal Sudder .\meen, that the 
deed of mortgage was established. The junior Judge, however, 
went on to determine the point of law which was not touched by 
the judgment of the senior Judge, and declared and decided that 
this Appellant was not entitled to a decree for such portion of the 
lands, the subject of the suit, as was not expressly mentioned by 


(1) Representing the purchaser of 
Petnbnrinda. 

(2) Purchaser of Mudwee. 


(3) Purchaser of MustafaPore. 

(.4) Purchasers of Ruttunport, 
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name in the said kut kubala, and that the judgment of the Prin¬ 
cipal Sudder Ameen, so far as regarded such portion of the lands 
as were given in exchange, and not named in the deed, ought to be 
reversed. 

The said two Judges having, in the appeals Nos. 96 and 101, 
sufficiently declared and recorded the difference of opinion upon 
the issue of fact aforesaid, did not repeat such declaration in their 
judgments in the other two appeals, Nos. 100 and 102, but in 
respect to those appeals recorded a concurrent opinion upon the 
point of law, declaring and deciding to the effect that the Plain¬ 
tiff, this Appellant, had “ no lien (as they expressed it) on the 
parcels in question in these last-mentioned appeals, which were 
not named in the deed of conditional sale, as against the Defen¬ 
dants, who were purchasers in execution, and they accordingly 
reversed, with costs, the judgment of the Principal Sudder Ameen, 
so far as relates to the lands claimed by the Plaintiff in each of 
these appeals. Nos. 100 and 102. 

The two Judges of the said Division Bench having been divided 
in opinion as aforesaid, the said separate judgment of the senior 
Judge, Mr. Justice Kemp (although only formally recorded in the 
two appeals, Nos. 96 and 101), prevailed and became the judgment 
of the Court in all four appeals. The Plaintiff accordingly, under 
the. Letters Patent (which declare that an appeal shall lie to the 

% 4 

High Court from the judgment of two or more Judges of the said; 
High Court whenever such Judges are equally divided in opinion) 
preferred four separate appeals to the High Court from the four 
judgments of the Division Bench. 

Such last-mentioned, four appeals having been heard together 
before a full Bench of the said High Court on the 7th of Decem¬ 
ber, 1869, consisting of the Chief Justice and two Puisne Judges, 
the Court declared that it could hear the appeal so far only as 
it related to the judgments of the Division Bench in appeals 
Nos. 96 and 101 in which the Judges differed, and with regard 
only to that part of the property in respect of which they dif¬ 
fered. The decree found and declared, in accordance with the 
judgment and finding of the Principal Sudder Ameen, and the 
separate judgment of Mr. Justice Jackson, that the deed of con¬ 
ditional sale was a registered document, that the payment of the 
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consideration for such deed was proved; that Gopal Narain had 
the benefit of the money, and that the alleged collusion had not 
been proved. 

The Plaintiff, the present Appellant, was accordingly thereby 
*^howdry” declared entitled to a decree against the Defendants, Hurreehur 

- - Chowdry and Ramanoograh Sahoy^ the Respondents in the said 

appeals, 96 and 101, but such declaration was limited “ to the 
extent mentioned by Mr. Justice E, Jackson^ 

From that decision the present appeal was brought. 

Mr. Leith, Q.C„ and Mr. C. W. Araihoon, for the Appellant:— 

After so many findings it must be taken as established that the 
mortgage was made for value. The subject of the mortgage was 
the interest of the mortgagor in the land. It was undivided ; it 
is now held in severalty, but it is substantially the same thing 
which was mortgaged to the Appellant, and he has the same rights 
against the purchasers of the right, title, and interest of Gopal 
Narain that he had against Gopal Narain himself. 

Butwara has the effect of apportioning revenue : the whole land 
is no longer subject to payment of revenue; but when the collector 
apportions the revenue to each part the new owner of that part 
becomes liable to pay it. The mortgagee could not have inter¬ 
vened in the butwara proceedings ; the mortgagor was, as it were, 
a ^ustee for him in respect of what the mortgagor obtained in 
substitution for the donor's share which he mortgaged to him. He 
claims the same lien on the substituted property that he had to the 
property originally mortgaged to him. 

Butwara is not a mere revenue arrangement; it creates anew 
estate in individuals. Instead of an undivided moiety each person 
takes lands defined by limits and measurement. 

Mr. Doyne, and Mr. L. W, Cave, for the Respondents (the Appel¬ 
lants in Cases Nos. 100 and 101):— 

Our clients claim under purchases of two estates which were 
admittedly not comprised in the original mortgage; and although 
they filed no cross appeal, they are entitled to impeach the 
validity of the mortgage, because their appeals were never before 
the High Court, and were not affected by the last decree. 
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It was notorious at the time of the mortgage that hutwara pro¬ 
ceedings were in progress. 

The deed of mortgage was duly registered, so that if an intend¬ 
ing purchaser of any of the lands of GoPal Nar'ain had examined 
the register, he would have seen that certain mouzahs were ex¬ 
pressly excepted from the mortgage, and v/ould have been led to 
think he might safely purchase without regard to the mortgage. 
The Appellant never appeared, nor could he have appealed, before 
the collector who was making the butwara. In the butwara regu¬ 
lation there is only one clause which mentions objections. 

The mortgagee might have held to his first security if not 
satisfied with the butwara arrangements, and might have made 
the lands liable to his mortgage. He might have foreclosed on 
8 annas’ share of the mouzahs mentioned in his mortgage. 

Co-sharers who seek partition ought to acquaint themselves 
with existing incumbrances. 

The purchase of the Respondents was made bona fide in open 
market; and it will have a serious effect as to partitions if a 
mortgagee lies by for years, as a mortgagee may, and then comes 
in to set aside intermediate estates. What the collector allotted 
to Gopal Narain was in substitution for his joint interest in the 
whole estate ; but what Gopal Narain mortgaged was his joint 
interest in the estate, with certain specific exceptions. The mort¬ 
gagee cannot in any event be entitled to any land except that 
which was substituted for the lands included in the mortgage. 

The burden of shewing that the mortgage was made without 
consideration was erroneously thrown upon the Respondents. The 
evidence of its being made in good faith is not satisfactory. All 
that the collector cares for in a butwara is to apportion theGovern- 
ment revenue, and but for this the partition might be as well 
effected among the parties themselves. Only the interests of the 
co-sharers are affected by partition. Incumbrancers do not lose 
their hold on the lands which have been charged in their favour. 

They cannot appear before the collector and are not affected by 

what he does. If they were, a mortgagee might defraud incum¬ 
brancers by accepting less than he is entitled to ; and this might 
happen equally in a partition made without the intervention of the 

public officer. If there be an exchange, and one partv takes land 
VoL. I. ‘ ’ 
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not knowing that it is subject to a mortgage, the mortgagee, 
though there is no privity of contract between them, may enforce 
his security, and the sharer who is damnified may have his remedy 
against his coparcener who has deceived him. 

The mortgagee cannot have the security of both estates, and at 
the utmost can only have a right to elect whether he will go 
against the land originally mortgaged, or that which has been 
taken in exchange; and if he elect to go against the latter he can 
have no rights till he elect, and must take ic subject to any inter¬ 
mediate charges made by his mortgagor. 

The foreclosure proceedings are not here ; but they could only 
be against the land actually included in the mortgage, not against 
land expressly excluded. If there is any substitution at all. it 
could only be by act of law in a regular suit, not by the mort¬ 
gagee's own act. He cannot have two equities, against the 
original subject of the mortgage, and against that which has been 


substituted. 


By instituting foreclosure proceedings the mortgagee took up 
his position. He had then a conditional sale to him. Having 
elected he cannot change, but must hold to the property originally 

mortgaged to him. 


Mr. Leith, in reply. 


» 4 

'Ihe decision of their Lordships was pronounced by 


1874 The Right Hon. Sir Montague L. Smith :— 


The suit out of which these appeals have arisen was brought by 
the Appellant to recover possession and be registered as proprietor 
of various parcels of land, all of which once belonged to one 
Gopal deceased.but had afterwards been purchased 

by different persons at several sales in execution of decrees against 
him. The Defendants were the representatives of Gopal Narain 
Singhy 0 .nd the several auction purchasers ; and the title on which 
the Plaintiff sued was based upon a deed of mortgage by way of 
conditional sale alleged to have been executed to him by Gopal 
Narain Singh \ and upon the proceedings subsequently taken 
under Regulation 17 of 18C6 to foreclose that mortgage. 

The principal defences raised in the suit, and indeed the only 
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defences now to be considered, were—1st, that the mortgage deed 
having been made collusively and without consideration, was 
fraudulent and void as against the auction purchasers; and, 2nd, 
that even if it were good against them, it conferred no title on the 


J. C. 
1874 

Byjnath 

Lall 


Plaintifl to several of the parcels claimed by him. 

The Principal Sudder Ameen who tried the cause in the first 
instance decided the first question in favour of the Plaintiff, and 
gave him a decree for the lands claimed with the exception of 
some which are now no longer in dispute. 


V. 

kAMOODEEN 

CHOWDRY. 


Against this decree, which bears the 8th of January, 1866, the 
different Defendants presented four separate appeals, the Plaintiff 
also preferring a cross appeal to the Judge of Zillah Tirhoot. 
That officer on the 14th of Jun-, 1867, decided that the Plaintiff 
had failed to establish .that the mortgage deed was executed hona 
fide^ and dismissed the suit. His decree was, however, reversed 
on special appeal by a division bench of the High Court, which 
transferred the regular appeals for final hearing and decision to 
itself. There is no further trace of Plaintiff’s cross appeal; but 
the appeals of the different Defendants were separately numbered 
in the High Court as Nos. 96, 100, 101, and 102, and were heard 
by this division bench, consisting of Mr. Justice Kefnp and Mr. 
Justice which made a separate decree in each. - On ap* 

peals Nos. 96 and 101, the two judges were divided in Opinion. 
Mr. Justice holding that the mortgage was a fictitious 
transaction in which no consideration passed, and that the suit 

ought on that ground to be dismissed generally ; and Mr. Justice 
Jackson holding that the mortgage deed was executed bona fide 
and was valid, but that the Plaintiff could recover only such of 

the parcels claimed as were specifically mentioned in the deed 

Accordingly, each of the decrees originally made on these appeals 
stated that the senior Judge had given a decree for the dismissal 

of the suit; but that the junior Judge dissented therefrom and 

was of opinion that the Plaintiff ought to have a decree for certain 
of the lands claimed, inasmuch as they were included in the 
mortgage deed; but that his claim to others which were held 
not to be covered by the deed should stand dismissed 


two ludges con- 

curred ,n the dismissal of the suit as against the parties appellant 
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on the ground that none of the lands sought 
them were covered by the mortgage deed ; 
of which they expressed no opinion. 


to be recovered from 
touching the validity 


In this state of things there was a reference to a full bench of 
the High Court, which held that it was only competent to deal 
with the two appeals in which the Judges had expressed conflict¬ 
ing opinions, and with the particular point on which they differed. 
And having thus limited the reference to the appeals Nos. 96 and 
101 , and to the question of the honafides and validity of the mort¬ 
gage deed, it decided that question in favour of the Plaintiff (the 
present Appellant). The result was that the final decrees upon 
all the appeals were drawn up in accordance with the principle 
laid down by Mr. Justice Jackson. The Plaintiff appealed to Her 
Majesty in Council in each case ; but the four appeals were after¬ 
wards consolidated, and have been heard as one appeal by their 
Lordships. Of the Respondents those only who were Appellants 
in Nos. 100 and 101 have appeared here by counsel. 


Mr. Doyne on their behalf insisted that, although they had filed 
no cross appeal, they were nevertheless entitled to impeach the 
validity of the mortgage deed, on the ground that their appeals 
were never before the full bench of the High Court, and 
consequently were not affected by the last decree. Their Lord 
ships do not think it necessary to examine very nicely into the 
question of right, because they ate of opinion that, if the right be 
conceded, no sufficient grounds for coming to a conclusion upon 
the bona fides and validity of this deed other than that in which 
the Principal Sudder Ameen, one of the Judges of the division 
bench, and the three Judges who composed the full bench of the 
High Court have concurred, have been laid before them. There 
may be in the transaction circumstances of suspicion arising out 
of the position in life, and presumable means of the Plaintiff ; but 
there is no evidence on which their Lordships would feel justified 
in over-ruling so many concurrent judgments. 


This disposes of the first defence raised in this suit ; and the 
only remaining question is whether the principle applied by Mr. 
Justice Jrtc/feson is correct; or whether the High Court ought 
to have affirmed the decree of the Principal Sudder Ameen in 

its integrity. 
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To elucidate this question, which is both novel and difficult, 
it is necessary to consider the facts of the case somewhat more in 
detail. 

Gopal Narain Doss, the mortgagor, was, on the 24th of Sep¬ 
tember, 1860, when he executed the deed of conditional sale, the 
undisputed owner of an 8-anna undivided share in an estate 
consisting of three uslee mouzahs, called Gunnipofehejat Pern* 
bufindat and Tajpore Ruttunpore^ to each of which certain 
dakhilee villages were appurtenant. The deed describes him as 
proprietor of 8 annas severally of the two first mouzahs, and 
inhabitant and shareholding proprietor of 8 annas of Tajpore 
RuttunporCy and some argument was sought to be raised on this 
distinction. Their Lordships, however, conceive that the utmost 
which it imports is that he may have collected his share of the 
rents of the two first mouzahs separately, and the rents of the 
other mouzahs jointly with his coparceners,it being perfectly clear 
from what afterwards took place that his interest in the whole 
estate was an undivided moiety. In this state of things he exe¬ 
cuted a conditional sale of “the whole and entire 8 annas out of 
the whole 16 annas severally of mouzahs Gunniporebeja and 
PembuHnday* as a security for the sum of 26,050 company’s 
rupees, expressly excepting from the operation of the deed the 
8 annas of Tajpore Ruttunpore and certain Bromuttur and other 
lands devoted to religious or charitable purposes. 

Before the execution of this mortgage, and as early as Septem¬ 
ber, 1858, some of the other sharers in the estate had commenced 
proceedings to effect a butwara, or partition, of the whole estate, 
under the provisions of Regulation XIX of 1814. The usual pro^ 
ceedings were had. not, as appears from the collector's proceeding, 
dated the 31st of July, 1862, without disputes between ihe co¬ 
sharers. and objections on the oi GoPal Narain Singh m 
particular. The partition was finally made by the last mentioned 
proceeding, which was duly confirmed by the superior revenue 
authorities. Its effect as regards Copal Narain Singh was to 
allot to him, to be held in severalty, and in lieu of his undivided 
moiety of the whole estate, the whole of mouzah PembuHnda, 
the whole of the principal mouzah of tajpore Ruttunpore, with a 
2 ^nuas and 15 gundas, share of its dependency mouzah Mudwecy 
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the whole of x\\o\xz 2 h MottsfafaporCt ox Joysingpore, a dakhila, or 
dependency of Gutiniporehejah, and thirty-six beegahs and odd 
cottahs of other land in the last-named principal mouzah. 

Gopal Narain Singh was duly put into separate possession of 

these parcels. 

He did not, however, long remain in possession. 


[His Lordship here enumerated the execution sales of the 
allotted land (l).] 

In the meantime the Appellant had proceeded to foreclose his 
mortgage. The proceedings taken for that purpose began on the 
12th of December, 1863, and the final order for foreclosure was 
obtained on the 12th of December, 1864. Their Lordships think 
it is established by the evidence that all the purchasers under 
the execution sales, except the Mohunt, whose purchase was 
subsequent to the foreclosure, had due notice of these proceed¬ 


ings. 

The Principal Sudder Ameen’s decree gave to the Appellant the 
whole of mouzah Pemhurinda, the whole of mouzah Mustafapore 
8 annas of mouzah Tajpore Ruttunpore, and 193 beegahs and a 
fraction of mouzah Mudwee, to which quantity, for reasons which 
are not now impeached, he reduced the Appellant’s claim. 

The decrees under appeal disallowed the Appellant’s claim to 
any portion of the two latter parcels, and gave him only one-half 
of the share \x\ Pemburin da , he claimed as against the 

Respondent Ranioodecn Chowdry, and only 8 annas of Mustafa^ 

pore. 


The principle for which the .Appellant contends, and that on 
which the Principal Sudder Ameen proceeded, is that the mort¬ 
gagee is entitled to whatever was alloted to the mortgagor on the 
partition in respect or in substitution of his undivided 8 anna 
share in mouzahs Gunniporebeja and Pemburinda, which was 
the subject of the mortgage, and that this includes all the parcels 
now in dispute. 

The principle on which the High Court has proceeded, and for 
which the Respondents contend, is, that the Appellant can 
recover nothing which is not expressly named in and covered by 
the mortgage deed, and consequently that he can take no part of 


(i) See p. 107, supra. 
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mouzah Tajpore znA its dependencies, and only an 8-anna shaie 
of mouzah Pemhuvinda, and an 8-anna share of Mustafapore, the 
latter being the only portion of mouzah Gunniporeheja which is in 
dispute. 

It will be convenient to consider, first, what in such a case would 
be the rights of the mortgagee against the mortgagor; and, 

next, whether the Respondents stand in any better position than 
the mortgagor. 

Now, what was the subject of this mortgage ? It was an un¬ 
divided moiety in two out of three villages forming a joint and 
undivided estate. The sharers, however, do not appear to have 
been members of a joint and undivided Hindu family, but to 
have enjoyed their respective shares (at all events their shares in 
Gunniporeheja and Pcmhurinda) in severalty. It is therefore clear 
that the mortgagor had power to pledge his own undivided share 
in these villages ; but it is also clear that he could not, by so 
doing, afiect the interest of the other sharers in them, and that the 
persons who took the security took it subject to the right of those 
sharers to enforce a partition, and thereby to convert what 
was an undivided share of the whole into a defined portion held in 

severalty. 


1 he partition which actually took place in this case was not oni 
which had for its sole object the division of the joint estate b> 
metes and-bounds, an object which might be effected by tht 
private agreement of the parties. It had for a further object the 
apportionment of the public revenue assessed on the whole estate 
so as to relieve each proprietor from the obligation to pay that 
revenue in 5of;(^o,and to make him responsible only for the-amount 
to be charged on his separate and defined share. To such a 
partition the state necessarily became a party, for the protection 
of the revenue, and it was one which could only be effected by 
the machinery of the Regulation. The provisions of Regula- 
tion XIX of 1814 appear to their Lordships to have been care- 
fully designed to secure a fair partition of the estate to be divided. 
The division is to be made, in ordinary cases, by a public officer 
(the ameen) acting under the orders of the collector Even if 
under the 22nd section, the terms of the partition are proposed by 
the parties, or referred by them to arbitration, the law still 
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requires the intervention of the ameeo. before whom the accounts 
are to be produced and verified, and in whose presence and subject 
to whose inspection the division is to be made. \Vhen the terms 
have been so settled they must be sanctioned by the collector, and 
afterwards by the superior revenue authorities. The partition, 
after it has been so sanctioned, is declared by sect. 20 to be final, 
subject to the power reserved to the Governor-General in Council, 
by sect 25. of directing a fresh apportionment of the revenue in 
cases of proved error or collusion at any time within ten years after 

the confirmation of the partition. 


Let it be assumed that such a partition has been fairly and con¬ 
clusively made with the assent of the mortgagee. In that case, 
can it be doubted that the mortgagee of the undivided share of 
one co-sharer (and, for the sake of argument, the mortgage may 
be assumed to cover the whole of such undivided share), who has 
no privity of contract with the other co-sharers, would have no 
recourse against the lands allotted to such co-sharers; but must 
pursue his remedy against the lands allotted to his mortgagor, and, 
as against him, would have a charge on the whole of such lands. 
He would take the subject of the pledge in the new form which it 


had assumed. 


It appears, however, to have been settled by decisions, and upon 
the construction of the Regulations, first, that no such partition 
can be disturbed by a Civil Court ; and secondly, that a mortgagee 
who has not perfected his title by foreclosure, and the consequen¬ 
tial decree for possession, can neither compel a partition nor be a 
party to the butwara proceedings. And this latter point has been 
the foundation of one of the principal arguments addressed to their 
Lordships by the learned counsel for the Respondents. 


It was argued that, as the mortgagee could not be a party to 
the butwara proceedings, so. upon general principles of jurispru¬ 
dence, he could not he held to be bound by them ; that, conse¬ 
quently, he was at liberty to enforce his rights against an undivided 
share in every parcel specified in the mortgage deed to which¬ 
soever of the co-sharers such parcel might have been allotted, but 
that he could not claim more. The objection that, in such a case, 
he must either forfeit part of his security or pursue his remedy 
against those with whom he had no privity of contract was met by 
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the suggestion that the co-sharers thus injuriously affected would, 

upon the principle of implied warranty such as exists in this 

country on a title acquired by partition or exchange, have a 

remedy over against the mortgagor, even if the consequence of 

that were the re-opening of the partition. And it was further 

argued that, if the contention of the Appellant concerning a 

partition by butwara were correct, it must be equally true of 

a partition by private arrangement; and that in either case 

an unequal partition might be effected by collusion between the 

mortgagor and his co-sharers with the object of defrauding the 
mortgagee. 
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upon this it is to be observed that fraud would be a substantive 
ground for relief, and that, if the fraud supposed w'ere effected by 
private arrangement, the mortgagee would have a clear remedy 
against all who were parties to it in the Civil Court. 


In the more improbable case of such a fraud being effected by 
means of butwara proceedings, his remedy might be more difficult 
by reason of the finality of the partition, and the incapacity of the 
Civil Court to entertain a suit to disturb it. But without entering 
into these nice questions, which do not directly arise on this 
appeal, their Lordships deem it sufficient to observe that the 
finality of such a partition cannot be greater than that of the 
purchase of an estate at a sale for arrears of the public revenue ; 
and that even in this latter case Courts of Justice have found the 
means of relieving the person injuriously affected by fraud. (See 
the case of Nawab Sidhee NuzurAli Khan and Rajah Ojoodyaram 
Khan (l) ). In such cases, however, the alleged fraud is the 
foundation of the suit, and it is difficult to see upon what princi¬ 
ple, in the absence of that or some equivalent cause of action, the 
mortgagee, who could not have sued the co-sharers for a partition 
could have any remedy against them or their separated shares, 
which, under the butwara, had become distinct estates. And if he 
does not claim to have such a remedy, but is content to claim as 
- the subject of his security, that which his mortgagor has received 
in substitution of the original pledge, it is still more difficult to see 
what right the mortgagor can have to resist such a claim, or to say. 
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I, being in possession of the new estate, insist on your being limit- 
ed to the old. 

In the present case there is not a suggestion of fraud, nor is 
there any ground to suppose that the partition was other than fair 
and equal. The mortgagee is content to accept what has been 
allotted in substitution of the undivided interest as the fair 
equivalent of it. Their Lordships are of opinion, not only that 

he has a right to do so, but that this, in the circumstances 
of the case, was his sole right, and that he could not success¬ 
fully have sought to charge any other parcel of the estate in 
the hands of any of the former co-sharers. There is, there¬ 
fore, no question here of election, or of the time when the election 

was made. 

A distinction has, however, been taken between the parcels in 
the possession of the Respondents, Ramoodeen Chowdry and 
Ramanoograh Sahoy^and those in the possession of the Mohuntand 
of the Respondents Ahseen ^nd Kashi Pershad Singh, 

on the ground that the latter are portions of the mouzah Tajpore 
Ruttunpore, which was expressly excluded from the security. It 
is certainly possible to conceive cases in which, the security not 
covering the undivided share in the whole estate, it might be 
difficult to determine which of the lands allotted in substitution of 

that share represented the mortgage premises. No such difficulty, 
however, exists in the present case, inasmuch as the whole of 
Tajpore Ruttunpore was allotted to Gopaf Narain Singh on the 
partition. He was already entitled to an 8-annas undivided share 
in this mouzah, which, being excluded from the mortgage, is not 
claimed by the Appellant. But it follows from this that whatever 
portion of this mouzah was allotted to him in excess of those 
8 annas must have been so allotted in substitution of his interest 
in the mouzahs Gunniporebeja ixr\d Pemhurinda, ^nd, 
became subject to the mortgage. Their Lordships, therefore, are 
of opinion that, if all the parcels in dispute were still in the pos¬ 
session of Gopal Naraiu Singh, he would have no defence to the 
Appellant’s claim in respect of any of them. 

The only remaining question is, whether the Respondents other 
than the representatives of the mortgagor are in abetter position 
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than he would have been. They were all mere purchasers at 
execution sales of his right, title, and interest (the Mohunt pur¬ 
chasing at a date subsequent to the final foreclosure), and could 
acquire no higher rights than he possessed at the date of the 
purchase. In respect of such purchases, the question whether 
they were made with notice of the Appellant’s title is not very 
material; but if it were, there is no doubt that they were made 
with such notice. Not only was the mortgage deed registered, 
but all the Respondents, except the Mohunt, whose title had not 
then accrued, seem to have been served with notice of the fore¬ 
closure proceedings, and might have claimed the right to redeem. 
They had, also, notice of the partition. To say that they were 
deceived by the description of the mortgaged premises is to 
affirm, not that they had no notice of the Appellant's superior title, 
but that they mistook its legal effect. 

Their Lordships are therefore of opinion that the decree of the 
Principal Sudder Ameen was right as against all the Respondents; 
and they will humbly advise Her Majesty to reverse all the four 
decrees under appeal ; and, in lieu thereof, to make a decree dis¬ 
missing all the four appeals, and affirming the decree of the 
Principal Sudder Ameen with the costs of the proceedings in 

the High Court. The Appellant must also have the costs of these 
appeals. 

Solicitor for the Appellant : T. L. Wilson. 

Solicitors for Respondents : Watkins S Lattey. 
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THE PORT CANNING LAND, INVEST¬ 
MENT, RECLAMATION, AND DOCK 
COMPANY. LIMITED. A Company 


y Appellants; 


REGISTERED UNDER ACT XIX. OF 1857 


(Plaintiffs) 


AND 


A. SMITH. Esquire, Chairman of 

Municipal Commissioners of 
Town of Canning (Defendant) . 


THE \ 

THE [ Respondent. 


On Appeal from the High Court of Judicature at Fort Wiliam^ 

in Bengal. 

A held debentures of J 3 .^ a municipal body, and had a right to exchange 
them for lots of equal value, to be selected by him from building lands be* 
longing to B : the rent of which lots was to be set oft against the interest 
on the debentures. A. notified to B. that he had selected certain lots, 
and asked permission to retain the debentures for a time, setting the interest 
against the rent. consented to ^.*s proposal, and at the same time in* 
formed A. that the selected lots exceeded the value of his debentures, and 
that he must pay the difference. A. made no reply to this communication. 

A. afterwards sued B. for interest on the debentures 1— 

Held^ that A. was not entitled to interest, the contract being complete, 
and the indication by B of the difference in quantity not amounting to an 
introduction of a new term into the negotiation. 

A correspondence between A and B. amounted to a contract for a pur* 
chase of a future interest in immoveable property :— 

Held, that such correspondence did not require registration under the 
Indian Registration Act, 1866. 

In thiscaso the plaint sought to recover from the Respondent, as 
Chairman of theMunicipal Commissioners of the town oiCanning, 
the interest alleged to be due upon a number of municipal deben¬ 
tures issued by the said commissioners, and held by the Appellant 
company. 

The main defence was, that under arrangements between the 
company and the municipal commissioners the debentures were 


• Present THE RIGHT HON. SIR JAMES \V. COLVILE, THE RIGHT 

HON. Sir MONTAGUE E. Smith, the Right Hon. Sir Robert P. Collier, 
and The Right Hon. Sir lawrenoe Peel. 
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to be commuted for land, the company agreeing to pay the com¬ 
missioners a quit-rent equivalent to the amount of interest on the 
debentures ; that the debentures were issued on certain terms of 
which the company had elected to avail themselves, and that they 
could not now claim the interest. 

There was also a technical defence on the ground that no notice 
of action bad been given to the Defendant as required by the 
Act, No, III. of 1864, s. 87, of the Bengal Council. 

Mr. Justice Pheat , Judge of the High Court at Calcutfat in its 
ordinary civil jurisdiction, decreed in favour of the Plaintiffs, 
assessing the damages at Rs. 27,522. 

On appeal, a Division Bench of the High Court, on the 20th 

of September, 1869, reversed that decree and dismissed the suit 

with costs. From that decree the present appeal was brought. 

In 1850 the Government of India passed an Act to enable 
improvements to be made in towns, whereby commissioners could 
be appointed to manage the affairs of any town, with full power 
to make all necessary contracts, levy taxes, &c.. for the purpose 
of carrying out the Act. 

Such persons were known as “Municipal Commissioners,'* and, 
in accordance with the Act. certain persons were appointed to act 
as such commissioners for the town of Canning, a new port on 
the river Mullah, near Calcutta. 

In 1863 these munnicipal commissioners, with the sanction of 

Government, proposed to raise loans on debenture for ten lacs of 

rupees, and they issued a notice, which contained the following 
passages :— 

“ The Municipal Commissioners of Canning, with the sanction 
of Government, are prepared to receive sealed tenders for loans on 

debenture for ten lacs of rupees for the general improvement of 

the town and port of Canning, and the lands adjoining thereto, on 
security of the properties of the municipality as described in *the 
annexed schedule, and on the credit of the existing rents of land- 
and of the rents, rates, and taxes that may be hereafter imposed 
and levied on account of the municipal fund under the provisions 
of Act XXVI. of 1850, or of any other Act that may be passed by 
the Legislature. The tendeis are to be for sums of not less than 
Rs, 600. The debentures will have a currency of five years, and 
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carry interest at the rate of 5i per cent, per annum from their 
respective dates. Interest to be paid half-yearly, on the 30th of 
June and the 31st ofiDecember, at the Bank of Bengal, 

“ Debenture holders are to be entitled to convert their de¬ 
bentures to the extent of one-half of the entire loan raised, into 
leasehold titles to lands in the town, within a period of two years 
from the issue of the debentures, at the rate of Rs.600 of loan for 
one beegah of ground. Such privilege of conversion to be given 
to debenture holders in order of the dates on which applications 
for such conversion are received by the commissioners. The lease¬ 
hold title so conferred lo be for sixty years on a rental of Rs. 30 
per beegah per annum, such leaseholders to be further allowed to 
convert their leasehold into freehold tenures by a cash payment 
at the rate of Rs.600 per beegah, provided such privilege be 
claimed within four years from the 1st of January next, and the 
privilege of conversion to be retained during the remaining cur¬ 
rency of the lease, but at a rate per beegah to be fixed at intervals 
of four years on a review and estimate of the then value of the 
leases, such value to be determined by the commissioners. Exist¬ 
ing leaseholders who become holders of debentures may, under like 
conditions, convert such debentures at once into freehold tenure of 
their present leasehold property at the rate of Rs.600 per beegah. 

** Schedule Properties. 

** Soonderbun Grant, No. 54. 

‘*1. 678 beegahs of ground already let out for Rs. 7800 per 

annum. 

“ 2. About 4196 beegahs of ground in the town not yet 
leased out. 

*3. 13,121 beegahs of ground outside the present town limits 
partly let out to ryots and grantees, and yielding an annual rent 
of Rs.2.716. 

“ Reserved portion of Grant No. 50. 

“1,951 beegahs of land of which about one-half is out on 
temporary leases. 

“ By order of the Board. 

“ S. H. Robinsont Honorary Secretary to the 

Municipal Commissioners.*’ 

Tn March, 1864, an Act was passed by the Council of the 
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Governor of Bengal extending the powers of municipal com mis- h C. 

sioners, the new powers granted to them being very large, and the ^ 

87th section of that Act provided that no action should be brought PORT CAN- 
against the municipal commissioners, or any of their officers, or 
any person acting under their direction, until one month’s notice ment Re^ 
had Eeen given in writing. The section proceeds “and until such 
notice be proved, the Court shall find for the Defendant.” Dock Co. 

In July, 1864, the provisions of that Act were extended to Smith 
Canning. 

On the 23rd of January. 1865 , a company formed by one Mr. 

Schiller was registered under the name of the Port Canning Land, 
Investment^ Reclamation, and Dock Company, Limited, and the 
prospectus stated that the company was formed with the object 
of securing land in Canning, and improving it by building, letting, 

or selling. 

It also stated that the company would undertake the construc¬ 
tion of public works, and that it had obtained from the munici¬ 
pality extensive rights. 

It then proceeded thus :— 

“In addition to the above concession, the company had subscrib¬ 
ed £25,000 to the per cent. Municipal Debenture Loan at 15 per 

cent, discount, with option to exchange within two years these 

debentures for land in the town of Canning, at the rate of Rs.1800 
per acre in leasehold, and Rs.3600 per acre in freehold, and upon 
the condition, that for the present the municipal loan be closed.” 

It appeared that, irrespective of the land to be thus obtained, 
the company already held certain town lots at Canning, registered 
in the name of the company. 

Among the directors of the company were Mr. Schiller, Mr. 

Kilburn, Mr. Whitney, and Baboo Ram Gopaul Chose, all of whom 
were Municipal Commissioners for Canning. 

On the 13th of March, '865, the new company wrote to the 
municipal commissioners in the following terms :— 

“ To the Acting Secretary to the Municipal Commissioners 

“ for the Town of Canning. 

“Sir,—We are instructed by the directors of the company to in¬ 
form you that in lieu of the debentures which are to be given for 
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the amount subscribed by them to the loan of the Commissioners 
of the Town of Pori Canning^ they desire to possess land in lots 
adjacent to the proposed new dock, and such other lots near to 
the railway, or in other desirable situations belonging to the com¬ 
missioners, to such an extent as may be equivalent of said ampun't 
of loan. 


The numbers of the lots more especially referred are noted 
below. 

“ We further beg to inform you that we are now prepared to pay 
in the sum of two and a half lacs agreed on 2lst March. 

“ Lots 148 to 153, “ We are, dear Sir 

162 „ 164, “ Yours faithfully^ 

83 ,,84, “ Borradaile, Schiller^ & Co. 

199 „ 233, *'Secretaries and Treasurers ” 

169. 


On the 22nd of March, 1865, the company paid in Rs,250,000 
and Rs.200; minus 15 per cent, discount: and subsequently 
received from the municipal commissioners 123 debenture bonds 
representing Rs.250,200. 

The following is a copy of one of the debentures, all being in a 
similar form : 

“The Municipal Commissioners of the Town of Canning. 

“ No. 268. 


“ The 22nd day of March, 1865. 

“ By virtue of the Act No. III. of 1864 of the Council of the 
Lieutenant-Governor of Bengal, for making laws and regulations 
(the District Municipal Improvement Act),we, the Commissioners 
of the Town of Canning, in consideration of the sum of six thou¬ 
sand rupees, paid to us by the Port Canning Land Investment, 

Reclamation, and Dock Company, Limited, of Calcutta promise to 
pay to the said Port Canning Land, Investment, Reclamation, and 
Dock Company, Limited, or order, the said sum of six thousand 
rupees, five years after the date hereof, together with interest there¬ 
on at the rate of 5l per cent, per annum, payable half-yearly on 
the 30th day of June, and the 31st day of December in each year. 

A. Bainbridge, Chairman. 

(Seal of the Municipal “ Alexr. Pendleton, Commissioner.’' 

Com missioners,) 
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In January, 1866. Mr. Kilbur^n, who held other municipal 
debentures, being desirous of exchanging them for land lots, the 
municipal commissioners wrote to the company requesting to 
know whether the directors wished to select for the company any 
of the lots named by Mr. Kilbutn \ but no reply having been 
received, the Commissioners on the 18th of September, 1866,wrote 
the following letter to the company :— 

“7* Thomson^ Secretary and Commissioner, to the Secretaries 

^ “ and Treasurers P.C.C.B. 

“ 18/9/66. 


“ Gentlemen,—I am directed by the chairman to request that 
you will give your immediate attention to the following : 

“ On the 13th March, 1865. the P. C. Company, through you, 
applied distinctly to have lots assigned to them in ‘ lieu of the de¬ 
bentures which are to be given for the amount subscribed by them 
to.the loans.* You applied specifically for Lots 148 to 153, 

162 164, 

83 „ 84. 

199 233, 

169, 


and asked for other land in lots adjacent to the proposed new 
dock, and such other lots near to the railway, or in other desirable 
situations, to such an extent as may be equivalent of said amount 

of loan. 

" 2. This is a distinct and formal intimation that the Port 
Canning Company avail themselves of the privilege allowed to 
debenture holders by Article V. of the published conditions of the 
loan. 

“3. No formal letter was sent to the Canning Company on 
receipt of their application placing the specified lots at their 
disposal, but on the 5th of January, 1866, the secretary to the 
municipal commissioners wrote to the secretaries of the Canning 
Company^ requesting that they would intimate what lots they 
require among certain numbers specified in the letter, as Mr. 
Kilhutn, another debenture holder, had applied for lots, and the 
commissioners could not tell Mr. Kilhurn which of the lots were 
available until the Canning Company had made their selection. 

19 
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No reply was received from the Canning Company to this request, 
but in Apri, 1866, the secretary to commissioners addressed Mr. 
W, C. Stewart^ acting on behalf the Canning Company^ on the 
subject. To this letter also no reply was returned. 

“4. The lots applied for by Port Canning in com¬ 

mutation of their debentures have always been considered as trans¬ 
ferred and held at the disposal of the Port Canning Company^ and 
it now only remains for the leases to be completed and debentures 
to be sent into this office to the value of Rs,204,928, being the 
amount of the loan which these lots represent under the 5th 
Article of the published conditions of the loan. 


5. These lots being held available for the Pori Canning Com¬ 
pany at any moment, the commissioners are, by the application of 
the company, precluded from making any other use of the lots, and 
thereupon the commissioners must call on the company to return 
debentures representing the value of these lots, and to enter into 
the necessary formal engagements as to the conveyance of the 
land to them, under the 5th Article of the published conditions of 
the loan. 


“Under the circumstances the municipal commissioners cannot 
be held liable for any interest which may accrue on the amount of 
loan represented by these lots, and the commissioners must look to 
the company in future for the payment of the rental due on the 
lots under the 5th Article of the published conditions of the loan. 

“ I am further directed to request that your company will with¬ 
out further delay select such other available lots as may be 
required to make up the redemption of the entire sum subscribed 
by them to the loan, and to give notice that the commissioners 
repudiate any liability to pay interest on the amount subscribed 
by the Canning Company^ or to repay the loan, except in the 
shape of grants of land, as applied for by the company in their 
letter of the 13th March, 1865. 

“ T must, therefore, urge on behalf of the commissioners that 
you will select without further delay these lots, as they have 
received numerous other applications for lots in commutation of 
debentures, to which lean give no definite reply until theCaf/nfr/g 
Company 3.ci on the right of first selection, which is secured to 
them by their having been the first applicants.'* 
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On the 20th of December. 1866, Mr. Schiller wrote the follow- 
ing letter to the municipal commissioners :— 


J. C. 

1874 


“ To /. R. Thomson, Esq., 

“Secretary to the Municipal Commission. Port Canning, 

**Calcutta, 20th Dec., 1866. 

“Sir^_With reference to the debentures held by the Canning 

Company, which I agreed to exchange for land, I now beg to 
propose that such exchange be deferred till their due date. 

“ This will involve the payment of interest by the municipality 
to the Port Canning Company, but the latter is prepared to declare 
now the lots they will receive in exchange for debentures and to 
pay a quit rent thereon, equivalent to the interest payable on 
their debentures. The municipality will thus lose nothing, and 
the arrangement will be a convenience to the Canning Company. 
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“ I beg you will submit this proposal to the commissioners, and 
I trust they will give it their assent, and recommend its adoption 
to Government, whose sanction may possibly be required.** 


On the 14th of March, 1867, the municipal commissioners, by 
their vice-chairman, replied to that letter in the following terms : 

“ Dear Sirs,—With reference to the letter from Mr. Schiller, 
dated the 20th December, 1866, copy of which is on the other 
side, I am instructed by the chairman, Municipal Commissioners 
of Canning, to state that they agree to the proposal contained in 
that letter, and to request that you will at once declare the lots 
which your company will receive in commutation of the debentures 
taken by your company, so that the commissioners may know 
exactly the lots which they are bound to hold for the company.” 


On the 2nd of April, 1867, the company wrote as follows to 
the chairman of the municipal commissioners :— 


“Sir,—In reply to your letter of the 4th [l4th?] of March, 
regarding the lots to be taken by this company in commutation 
of the debentures which you issued to us, we beg to inform you 
thar the directors propose to take the following lots, which they 
think will amount to about the sum of Rs.250,200: — 

‘*0 to 10 a, 27a, 28a. 29a, 33 to 38 a, 48 to 50 a, 83, 84, 85. 86, 
151 to 162, 196 to 203. 
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" The directors desire us to say that they expect permission 
will be granted to them to make an exchange of any of the lots 
for any others which may still remain in the possession of the 

municipality at any future period.*’ 

To this communication the vice-chairman of the commissioners 
replied on the 22nd of August, 1867, in the following terms 
‘‘To the Secretaries andTreasurers of the Port Canning Company. 

“Gentlemen,—! am requested by the chairman to inform you 
that the lots specified in your letter of the 2nd April, 1867, are 


reserved for your company in commutation of the municipal 


debentures to their value, subject to the sanction 
ment:— 


Lots 

6a to 

10a . 

• 

. 5 

' 

Lots 



27a „ 

29a . 

• 

. 3 

II 


It 

33a „ 

38a . 

• 

. 6 

II 

0 >1 
L — cd 

S 9 

48a „ 

Total 

50a . 

• 

. 3 

17 

II 

Lots 

r-S s 

Lots 

83 to 

86 . 

• 

. 4 

Lots' 


II 

151 „ 

162 . 

• 

. 12 

II 

* 

II 

191 ,. 

203 . 

• 

. 8 

II 

0 

cd 

0 M 


Total 



24 Lots. 

:2:0s 


/ 


of Govern- 


In all forty-one lots, which the commissioners deem to be 
quivalent to Rs,305,407 of loan. 

“2. Your calculation as to lots is incorrect. The redemption 
into freehold is Rs.1,200 per beegah. I enclose the account 
according to the usual valuation of the municipal property. 

“ 3. This concession is granted on the full understanding that 
the debentures to the above extent are to be returned at matu¬ 
rity, and that rent equivalent to the interest claimable on the said 
amount of debentures shall be paid for lots until the redemption 
into freehold tenure shall be completed. In the meantime the 
commissioners will be prepared to execute the necessary formal 
leases required, inserting a clause to give the required effect to 
the request conveyed in your letter, dated the 20th December, 
1866. 
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** I have to add, that the commisioners will not object to your 
exchanging the lots named upon application for any others that 
may not be occupied by their own buildings or by other persons 
at the time such application shall be made.” 

On the 10th of January, 1868 . the company sent to the muni¬ 
cipal commissioners a bill for Rs. 13,761, being the amount of 
interest accruing on the debentures from the 1st of January to the 
31st of December, 1867, requesting payment thereof, and stating 
that if they would forward their rent account for the town lots 
registered in the name of the company it would be circulated to 
the directors. To this the chairman of the commissioners replied, 
stating that he would send a bill for their claim for the rent of 
the town lots as well as those selected by the company in lieu of 
the debentures, and pointing out that the latter were, by the 
agreement between the commissioners and the company, to be 
returned upon maturity, the interest thereon being set ofi against 
the rents of the lots selected. 

On the 23rd of April, 1869, the company again demanded pay¬ 
ment of the interest from January to December, 1867, and also 
for the year 1868, to which the Respondent, Mr. Smith, as chair¬ 
man of the municipal commissioners, replied, pointing out that the 
interest was to be set off against the equivalent quit rent payable 
to the commissioners for the land allotted in lieu of the deben¬ 
tures, and offering, if they actually wanted to have the interest 
paid, to pay the same on receiving from the company payment of 
the counter claim. 


On the 18th of May, 1869, the company, without any notice, 
commenced the present action against the Respondent, as chair¬ 
man of the municipal commissioners, by filing a plaint in the 
High Court in its original civil jurisdiction. 

The plaint sought to recover the interest due on the debentures 
held by the company for 1867 and 1868. 

On the 5th of July, 1869, the chairman of the company filed a 
written statement setting out a copy of one of the debentures and 
a copy of the letter of the 23rd of April, 1869, claiming the 
interest. 

On the 9th of August, 1869, the Respondent, as chairman of 
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the municipal commissioners, also filed a written statemeiit, by 
which he submitted that no interest could be recovered unless the 
company paid an equivalent sum in the shape of quit rent, which 
they had not done. 

The company called three witnesses, and put in certain docu¬ 
mentary evidence,amongst which were a letter demanding interest 
in August, 1867f and a reply from the vice-chairman of the com¬ 
missioners, both of which letters were previous to the commis¬ 
sioners* letter enumerating the lots set apart for the company. 

* 

On the 23rd of August, 1869, Mr. Justice Phear gave a decree 
in favour of the Plaintiffs for Rs.27,522 with costs. The learned 
Judge was of opinion that there had been nothing in the corre¬ 
spondence to constitute an agreement by the Plaintiffs to pay rent 
for specified land equivalent to interest on the debentures in 
respect of which they sued. He also thought that the corre¬ 
spondence was not admissible in evidence for the purposes of the 
Defendants, because no part of it was registered. In the way in 
which Defendants desired to use this correspondence, it must 
amount to a lease of specified lands, or an agreement for a lease 
under such circumstances that rent mentioned in it had become a 
rent due to Defendants, and capable of being set off against Plain¬ 
tiffs* claims. If it were a lease, inasmuch as completion of this 
contract did not take place till the letter of the 22iid of August, 
1867, it must fall under theoperation of the Registration Act^ 1866, 
and under that Act a lease is one of the documents which must 
be registered, otherwise it could not be used in a Civil Court for 
any purpose. If it was an agreement for a lease, it must also be 
registered by reason of the interpretation clause. 

The Respondent having appealed against that decree, the Chief 

Justice and Mr. Justice Macphersofu sitting in appeal, reversed the 

* 

decision, holding that the proposal which Mr. Schiller" made to the 
commissioners was a proposal by which the commissioners w’ere 
to be relieved from any loss by postponing the exchange until the 
due date of the debentures. That the Port Canning Company^ 
according to the terms of this proposal, were not to receive the 
lots immediately, but that the receipt of the lots by them was not 
to be complete until the debentures were exchanged for them ; 
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Mr. CoiviCy Q.C., and Mr. DoynCy for the Appellants :— 

The original offer of the Appellants was limited to the subscrip¬ 
tion for a certain amount of debentures, and the commutation of 
those debentures for land. Their offer for certain lots was quite 
clear, but it was not accepted. Up to the 22nd of August, 1867, 
there was no contract ; and afterwards there could be none, for 
the letter of that date puts much more land on the Appellants 
than they ever offered to take ; that is to say, it introduces a new 
term into the proposed contract. The Respondents asked the Ap¬ 
pellants what lots they would take, and then assigned to them 
different lots. The Respondents confess and avoid; that is, they say 
that the Appellants agreed to forego interest on the debentures. 
They do not specify the date of the supposed agreement, nor for 
what period it would put an end to the claim for interest. A 
person alleging a contract must prove a simple acceptance of the 
proposal, without any new term. It was not a mere difference of 
calculation, for the amount of the subscription was fixed from the 
beginning, and the advance from ^25,000 to ^30,000 was a mate¬ 
rial variance. The question is whether the contract is contained 
in the two letters of December 20th, 1866, and the 14th of March, 
1867 ; or whether the letters of April 2nd, 1867, and Auguest 22nd, 
1867, are to be read along with the two just named. The four 
together embodying the whole transaction. The letters of the 
18th of September and the 20th of December, 1866, speak of in- 
terest and quit rent as future : On the 20th of December, 1866, 


but although they were not to receive the lots, they then agreed 
to declare the lots they would receive in exchange of the deben¬ 
tures, and to pay a quit rent thereon equivalent to the interest on 
the debentures. There was no stipulation whatever that the quit 
rent was not to commence until the lots should be exchanged for 
the debentures, but all they were willing to do was to name the 
lots they were to receive, and to pay a quit rent thereon. That 
the municipality on the 14th of March, 1867, accepted that pro¬ 
posal ; and that the ascertainment of the lots to be taken over, 
and of their value, were matters left to be subsequently arranged, 
and the latter correspondence related to those matters only. 
Against that decision the present appeal was brought. 
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we proposed to declare what lots we would take, and to pay quit 
rent.*' It still remained as a proposal only, till the lot should be 
declared. In April the Appellants made the declaration, which 
the Respondent did not agree to. The interest was not to stop till 
the quit rent was ascertained. The quit rent could not commence 
till the lots were ascertained ; and they never were finally agreed 
upon. If the correspondence is tendered as amounting to a con¬ 
tract, we say that under the Indian Registration Ac#, 1866, sect. 
17, it is inadmissible as being unregistered, while it creates a 
future interest in land. 


Mr. Benjamin^ Q.C., and Mr. J, D, Belli for the Respondents :— 


The Appellants had secured the first choice of lots; they desired 
to have certain lots, the price of which would be more than the 
amount of their debentures. They made their proposal. They 
were asked what lots they preferred. They held back, not being 
sure which lots would be the best. On the 20th of December, 1867, 
they applied for indulgence, acknowledging their engagement,but 
giving the Respondents to understand that the debentures were 
more useful to them for the present than the land would be.,The 
contract was then perfect; but had it not been so, the answer of 
the 14th of March made it a perfect contract. The Appellants 
were afterwards apprised by the letter of the 22nd of August, 1867, 
that they had applied for more than they were entitled to ; that 
the price was higher than they had reckoned, and that they must 
pay the excess. The later correspondence relates merely to the 
execution of the contract. They never replied to the letter of 
the 22nd of August, 1867. There is no letter which justifies 
their setting aside the contract. A correspondence like this, even 
embodying, as it does, the terms of a contract, does not constitute 
such an instrument as the Act intended to be registered. 


At the close of the argument their Lordships’ judgment was 
delivered by 

The Right Hon. Sir Montague E. Smith :— 

This is an appeal from a judgment of the High Court of Judi¬ 
cature at Fort Wtlliant in Bengal. It arises in an action brought 
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by a land company,called th^ Port Canning Land, Investment,Re- L C- 

clatnation,and Dock Cow^a/ty,against the Defendant,the chairman ^ 
and representative of the Municipal Commissioners of the Town fort can- 
of Canning. The action is brought upon some debentures of the 
municipalily which were given to the land company, and the 
claim in the action is for two years’ interest, the interest being 
payable by half-yearly payments, from the 1st of January, 1867, Dock Co. 
to the end of December, 1863. The Plaintiffs have undoubtedly smith. 
a perfect prima facie case upon the debentures for that interest. 

The defence set up on the part of the municipality is, that there 
was an agreement come to between the land company and the 
municipality by which it was agreed that the debentures should 
be exchanged for land at the time when the debentures matured, 
which was a period of five years after their date, and that mean¬ 
while, the exchange being alleged on the part of the municipality 
to have been completely contracted for, a quit-rent should be paid 
for the land equivalent to the interest which was accruing upon 
the debentures—the intention of the parties being that the interest 
should be extinguished by that agreement to pay the quit-rent. 

The question in the appeal is, whether a complete and perfect 
agreement was come to between the parties to that effect. The 
case has been ably argued on both sides, with the result, which 
very often follows in a case properly argued, of reducing the 
point to be decided to a very narrow issue. The whole depends 
upon the correspondence; and the question is, whether the agree¬ 
ment relied on by the Defendants is established by some of the 

letters of that correspondence. 

• > 

The company was formed, as appears by their prospectus, which 
has been referred to, for the purpose of obtaining land in 
Canning. The municipality appear to have consideiable land in 
that town, and were desirous of making it a place of trade. They 
raised money by issuing debentures ; but they gave the holders of 
those debentures the election to exchange them for land. That 
right of election is found in a notice which was issued by the 
municipal commissioners when they invited tenders for the loans 
upon these debentures. The 5th article of that notification is 
this “ Debenture holders are to be entitled to convert their 
debentures, to the extent of one-half of the entire loan raised, 
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into leasehold titles to lands in the town within a period of two 
years from the issue of the debentures, at the rate of Rs. 600 of 
loan for one beegah of ground. Such privilege of conversion to 
be given to debenture holders in order of the dates on which 
applications for such conversion are received by the commis¬ 
sioners. The leasehold title so conferred to be for sixty years on 
a rental of Rs. 30 per beegah per annum.’* Then a further option 
is given: Such leaseholders to be further allowed to convert 
their leasehold into freehold tenures by a cash payment at the 
rate of Rs. 600 per beegah, provided such privilege be claimed 
within four years from the 1st of January next.*’ 


The Plaintifts, the land company, agreed to subscribe 2J lacs 
of rupees and 200 rupees. That subscription was evidently made 
by them with the intention of exchanging the debentures they 
would obtain for land ; for by a letter of the 13th of March, 1865, 
written before the debentures were issued, the company declared 
their desire to take land in lieu of them to the full amount of 
the loan. 


Very sooa after the debentures were issued, a correspondence 
commenced between the company and the municipal commis¬ 
sioners, with the object of effecting the conversion. The letters 
on both sides are unbusinesslike. Letters are written and left 
without an answer, and then a fresh departure is made without 
reference to preceding letters. That correspondence, in the way 
in which it has taken place, no doubt imposes some difficulty 
upon those who have to construe it ; but, as I have already said, 
after the matter has been threshed out it really appears that the 
point is a very simple one. The first letter relating to the con¬ 
version, after the issue of the debentures, is on the 5th of January, 
1866. It is a communication from the commissioners to the com¬ 
pany, and is a spur to the company to exercise their option, 

if they mean to do it, of taking land. It is this ; " Dear Sirs, 

Mr.Kilbnrn having applied to have certain lots out of the follow¬ 
ing numbers assigned to him on freehold title in exchange for 
debentures, viz., Nos.”—naming several numbers,—“ I shall feel 
obliged by your intimating what lots amongst these numbers your 
directors desire to select and retain for the company, so as to 
enable me to inform Mr. Kilburn what lots will be available to 
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him for redemption.” It seems no answer was given, but there 

was some intermediate correspondence respecting an alteration in 

the debentures, which it is immaterial to consider. The next letter 
is again from the commissioners to the company, of the date of 
the 18th of September, 1866. “ Gentlemen, I am directed by the 

chairman to request that you will give your immediate attention 
to the following:-On the 13th of March. 1865. the Port Cauning 
Company through you applied distinctly to have lots assigned to 
them in lieu of the debentures which are to be given for the 
amount subscribed by them to the loans. You applied specifically 
for lots,”—naming them—“and asked for other land in lots adja¬ 
cent to the proposed new dock, and such other lots near to the 
railway, or in other desirable situations, to such an extent as may 
be the equivalent of said amount of loan.” “ This is a distinct 
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and formal intimation that the Port Canning Company avail 


themselves of the privilege allowed to debenture holders by 
Article V. of the published conditions of the loan.” The com¬ 
missioners thus directly intimate to the company the construction 


they put upon their letter, viz., that they had elected to take Und 
to the full value of their debentures. The letter goes on:—“ No 
formal letter was sent to the Canning Company on receipt of their 
application placing the specified lots at their disposal; but on the 
5th of January, 1866, the secretary to the municipal commis¬ 
sioners wrote to the secretaries of the CanningCompany,Teqnesi\ng, 
that they would intimate what lots they required among certain 
numbers specified in the letter, as Mr. Kilburn, another debenture 
holder, had applied for lots, and the commissioners could not tell 


Mr. Kilburn which of the lots were available until the Canning 

Company had made their selection. No reply was received from 

the Canning Company to this request, but in April, 1866, the 

secretary to the commissioners addressed Mr. \V. C. Stewart^ 

acting on behalf of the Canning Company, on the subject. To 

this letter also no reply was returned.” Then they refer to another 

letter having been written—“The lots applied for by Port Canning 

Company in commutation of their debentures have always been 

considered as transferred and held at the disposal of the Port 

Canning Company ; and it now only remains for the leases to be 

completed and debentures to be sent into this office to the value of 

L 2 
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J'C. Rs,204,928, being the'amount of the loan which these lots repre- 

1874 sent under the 5th Article of the published conditions of the loan." 

PorT^an- Then the letter goes on to urge the completion of the exchange—- 
ning Land, am further directed to request that your company will, without 

INVEST^ 

MBNT, RE- further delay, select such other available lots as may be required 

jQ make up the redemption of the entire sum subscribed by them 

A £H 

to the loan, and to give notice that the commissioners repudiate 
any liability to pay interest on the amount subscribed by the 
Canning Company^ or to repay the loan, except in the shape of 
grants of land, as applied for by the company in their letter of the 
13th March, 1865." There is thus a most distinct intimation on 
the part of the municipal commissioners that they hol'd and treat 
the Poi^t Canning Company as having applied for an exchange of 
the whole of their debentures for land ; that the company have 
only selected lots which amount to a part of the whole amount of 
their debentures; that they require the company to select the 
other lots and send in their debentures; and expressly give notice 
that from that time they do not consider themselves liable to pay 
interest. 


4 

Then come the two important letters, which cannot be fullyun. 
derstood without referring to this previous correspondence. The 
letter of the 20th of December, 1866, is from Mr. Schillet*, who 
represents the Land Company^ to the commissioners:—"Sir, with 
reference to the debentures held by the Canning Company^ which 
I agreed to exchange for land,’*—thus in answer to the letter, the 
eflect of which I have given, which refers to an agreement, this 
letter also refers to the exchange as a thing agreed on.—"with re¬ 
ference to the debentures held by the Canning Company^ which I 
agreed to exchange for land, I now beg to propose that such 
exchange be deferred till their due date." That proposal, as Mr. 
Benjamin says, is an application for an indulgence. The Commis¬ 
sioners were pressing for an immediate exchange and that interest 
should stop, and this is a counter-proposition;—"l know I have 
agreed to that, but, if you will consent, I wish to have the exchange 
postponed until the debentures become due." And then comes 
this proposal of what the company will do, so that the commis¬ 
sioners shall be under no loss, and shall not be liable to the interest 
in the meantime:—" This will involve the payment of interest by 
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the municipality to the Port Cafiuitig Cotnpaiiy\ of course this 
would be so ; for the debentures being still extant interest would 
be payable upon them “ but the latter is prepared to declare 
now the lots they will receive in exchange for debentures, and to 
pay a quit rent thereon equivalent to the interest payable on their 
debentures. The municipality will thus lose nothing, and the 
arrangement will be a convenience to the Canning Company*' 
They really say this : If you will, for our convenience, postpone 
the exchange of the debentures for land till the debentures become 
due, you shall be no loser ; we shall not receive the interest, for 
We agree to pay you a rent which will be equivalent to it, and 
therefore one will extinguish the other. That is a distinct proposi¬ 
tion. The fair meaning and substance of the whole letter is, w'e 
have agreed to take lots to the full amount of the debentures; 
and if you will consent to the exchange being postponed until the 
debentures become due, we will not call upon you for the payment 
of interest in the meantime, and we are now willing to make the 
selection. But the selection lay with the company ; it might be 
for their interest to make it then, or it might be more for their in¬ 
terest to make it at a future time. The answer comes on the 14th 
of March, 1867, from the commissioners :—“Dear Sirs, with re¬ 
ference to the letter from Mr. Schiller^ dated the 20th of December, 
1866, copy of which is on the other side, I am instructed by the 
chairman of the municipal commissioners of Canning to state that 
they agree to the proposal contained in that letter.” That propo¬ 
sal I have already interpreted, and there is a distinct acceptance 
of it. Then they add, “ and to request that you will at once de¬ 
clare the lots which your company will receive in commutation of 
the debentures taken by your company, so that the commissioners 
may know exactly the lots which they are bound to hold for the 
company.” The agreement was perfect,—that there should be an 
exchange; that the time of exchange should be postponed till the 
debentures became due,no interest being payable in the meantime, 
and the company being at liberty to select the lots they desired to 
take. Their Lordships think that the latter part of the letter as 
to the selection of the lots is not a part of the contract requiring 
further affirmance to bring the parties to a complete agreement, 
but relates to the execution of that which they had agreed upon. 
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*'* * The two following letters, which it was Mr. CowiVs object to make 

1874 a part of the agreement (his contention being that it was not per- 
PORT Can- fected by the previous ones), appear to their Lordships to be only 

an attempt to carry it into execution. There is a selection of lots 
MENT, Re* on the part of the Poft Canning Company^ and an intimation from 

CLAMATION, ... . . . , . 1 , 

and ttie municipal commissioners that the company had made a selec- 

E)ock Co. which was not in accordance with the contract. The letters 

Smith. are the letter of the 2nd of April, and the answer of the 22nd of 

August. They really amount to this :—The letter of the Land 
Company^ professing to carry out the agreement, says:—“We have 
selected these lots, which are the lots we are willing to take in 
pursuance of the agreement of exchange for the debentures, and 
which we think are about the amount of the debentures/* The 
commissioners answer is, * Well, we have no objection to your 
having those lots, but we are bound to tell you that you cannot 
have them for the debentures you now hold, because their value is 
half a lac more than the amount of those debentures, but we have 
no objection, if you will return debentures and pay quit rent upon 
the value of the additional lots, that they shall go to you.** That 
proposal has never been accepted ; but the non-acceptance of that 
proposal, and its being left in an imperfect state, both parties being 
at liberty to refuse, the one to take, and the other to give in ex¬ 
change the further quantity of land, cannot affect the previous 
agreement to exchange the debentures then held by the company 
for lots equivalent in value to their full amount. That agreement 
was already made, and in their Lordships* view all that remained 
to be settled was the execution of it by the selection of the lots in 
accordance with the contract. The case is in this view extremely 
simple. It is an agreement to exchange, where on the one side 
the thing to be exchanged is already defined and specified, and 
where that which is to be taken in exchange is to some extent 
indefinite and requires a further act to ascertain it. Suppose A, 
and B. had agreed to make an exchange of this sort; A. agrees 
to give B. six cows, specific cows, in exchange for six horses 
which he is at liberty to select out of the stock then upon B,*s 
farm, the selection to be made at a future time ; that is a perfect 
agreement for the exchange, and all that remains is that A. should 
select the horses on B.*s farm. There might be a dispute whether 
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the horses that were upon the farm at the time of the agreement 
had not been removed, and others substituted; they might differ 
as to the horses which were intended to be taken in exchange; 
but that would not affect the agreement, but would be a question 
of the mode of performance of it. 

A question was raised, whether the letters did not form an 
agreement which should have been registered under the 1 fid tan 
Registration Act; but their Lordships think that the High Court 
was perfectly right in holding that the letters did not require 
registration. They do not amount to a lease or an agreement for 
a lease, but are evidence of a contract of a special character, not 
coming within any of the definitions found in the Registration 

Act. 

On the whole, therefore, their Lordships think that the judgment 
of the High Court, which reversed the judgment of Mr. Justice 
Phearj is correct ; and they will humbly advise Her Majesty to 
affirm the decree of the High Court, and to dismiss this appeal, 
with costs. 

Solicitors for the Appellants : J, S, S’ A. P. Judge, 

Solicitors for the Respondent: Clarke^ So«, & Rawlins. 
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Appellant 



Respondents. 


On Appeal from the High Court of Judicature at Fort William 

in Bengal. 


A person who has represented to an intending purchaser of land that he 
has not a security over that land, and induced him, under that belief, to buy, 
cannot as against that purchaser subsequently put his security in force. 

The Judicial Committee will not disturb the concurrent finding of two 
Lower Courts on a question of fact. 


In this suit, which was commenced on the 30th of April, 1867^ 
the Appellant was Plaintiff. He sued in the Court of Shahabad 
against the Respondents and one Reep Bhunjun Singhs alleging 
that the last-named Defendant had, by a mortgage bond dated the 
9th day of October, 1863, pledged to the Appellant, as security for 
the repayment of Rs.20,000, certain mouzahs, including Mouzah 
Shahpore. The plaint went on to allege that the mouzahs other 
than Shahpore had been sold in satisfaction of earlier mortgages 
but that, as regards Mouzah Shahpore^ it had been conveyed to 
Respondents under conveyances subsequent in point of date to 
the Appellant’s mortgage, and all dated the 9th of August, 1864. 
The Appellant consequently prayed for satisfaction of his mort¬ 
gage, principal, and interest, by sale of the Mouzah Shahpore. 

The Respondents, by their written statement, filed on the 23rd 
of July, 1867, in the first place contended that the Appellant's 
mortgage was a collusive transaction, that there was no real con¬ 
sideration for it, and that it had been fraudulently brought 
into existence subsequent to the sale of Shahpore to the Respon¬ 
dents; that the sale to the Respondents had taken place in full 


* Present THE RIGHT HON. SIR JAMES W. COLVILE, THE RIGHT HON, SiR ^ 

MONTAGUE E. Smith, The Right Hon. Sir Robert p. Collier, and The 
RIGHT Hon. Sir Lawrence Peel 


(i) The Respondent had put in his printed case, but was not represented at 
the hearing. 
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publicity, and in consideration of a large sum of money, and in 
consultation with the Plaintiff and his son ; that the mortgage 
bond in favour of the Appellant had been fraudulently brought 
into existence at a time when the property was under legal attach¬ 
ment. The Respondents further pleaded that certain liens claimed 
by them respectively over the property were continuing securities, 
and had priority to the Appellant’s alleged mortgage, and also 
that the sale which was subsequently made to them of the pro¬ 
perty was in satisfaction of the debts covered by those securities. 

The Judge of Shahahad laid down eight issuest of which the 
following were the most important:— 

“l. Is the mortgage deed under which the Plaintiff sues genuine, 
or is it collusive and without consideration ? 

“ 2. Was its existence intentionally kept secret from the Defen¬ 
dants at the time of purchase ? 

“ 3. Was the litigated property under legal attachment at the 
time of the execution of the mortgage deed ; and if so, was the 
deed thereby rendered nugatory ? *’ 

The Judge, having at the request of the vakeels first tried the 
third issue, pronounced his judgment and decree in the suit on the 
16th of September, 1867, giving the Appellant a personal decree 
against the Defendant Reep Bhunjun Singh, but dismissing the 
suit, or, as the Judge expressed it, releasing the Respondents from 
the claim, finding “that the mortgage to Plaintiff, being an aliena¬ 
tion of property under attachment by the Civil Court, was, ab 
initio, null and void, and that the Plaintiff’s claim to have the 
property in question sold must be thrown out.” 

From this judgment and decree the Appellant appealed to the 
High Court. The appeal was decided on the 9th of May, 1868, 
by a Division Bench. The senior Judge held that the mortgage 
in favour of the Appellant was an alienation within the meaning of 

the 240 th section of the Code of Civil Procedure {l), B.5s\xch 

was void as against all the world. The other Judge held that the 
mortgage as an alienation was void only as against the attaching 
creditor, and as respects proceedings taken under the attachment. 
He thought that the attachment did not give effect to a subsequent 

(0 Act VIII of 1859 
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private alienation by the debtor in favour of the attaching ere- 
ditor. As the opinion of the senior Judge was in favour of con; 
firming the decision of the Lower Court, the result was that the 
appeal was dismissed with costs. 

Under sect. XV. of the charter establishing the High Court the 
Appellant filed his appeal from the last-mentioned decree, and 
such appeal came on to be heard before a full bench, on the 4th of 
September, 1868. The Court, without expressing any opinion 
on the points of law as to which there had been a difference of 
opinion between the Judges of the division bench, remanded the 
case under section 354 of the Procedure Code, with the following 
remarks :— 


It seems that after the last of the Plaintiff’s witnesses had 
been examined (we do not know that that witness was actually 
the last witness whom the Plaintiff intended to produce) it was 
stated by the Judge that ‘before going into the merits of the case 
generally it was urged that the third issue should be tried, as to 
whether at the time of the mortgage the property was under 
attachment; and if so, whether the mortgage is thereby rendered 
null and void.’ 

“ The Judge proceeded to determine that issue, and decided it 
against the Plaintiff. We think that the Judge was wrong in 
deciding that a sale or alienation pending an attachment is abso¬ 
lutely null and void under all circumstances and as regards all 
persons. Whether the mortgage was void under the facts as dis¬ 
closed in this case, we do not now determine. 

“ We think it right to send the case back to the first Court, to 
try the two first issues which were laid down by the introduction 
of the words ‘by the Plaintiff’ in the second issue. They are as 
follows : first, is the mortgage deed under which Plaintiff sues 
genuine, or is it collusive without consideration; and secondly, was 
its existence intentionally kept secret from the Defendants (by the 
Plaintiff) at the time of purchase. If the judge decide the second 
issue in favour of the Plaintiff, he will lay down and try the fol¬ 
lowing issue, viz., whether the Defendants other than Beep Bhun^ 
jun, or any and which of them, had, at the time of their purchase 
respectively, any and what knowledge or notice of the alleged 
mortgage to the Plaintiff. 
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“ The case is remanded to the Judge under sect. 354 of the Code 
of Civil Procedure. That section enacts : ‘ If the Lower Court 
shall have omitted to raise or try any issue, or to determine any 
question of fact, which shall appear to the Appellate Court essen¬ 
tial to the right determination of the suit upon the merits, and the 
evidence upon the record is not sufficient to enable the Appellate 
Court to determine such issue or question of fact, the Appellate 
Court may frame any issue or issues for trial by the Lower Court, 
and may refer the same to the Lower Court.* 

** We think that under the circumstances, and looking to what 
the Judge has said, the case should go back to the Judge to try 
the three issues above laid down. The Judge will allow either 
party to adduce any further evidence which they may wish, and to 
examine any witnesses whom they may produce, including the wit¬ 
nesses who have been already examined, and to take such measures 
for obtaining the attendance of any such witnesses as may be 
necessary. The Judge will return his finding on these issues to 
this Court, together with the evidence, and either parly will be at 
liberty to file objections to the finding of the Judge.” 

On the remand the case was further investigated by the Judge 
of Shahahad on the issues as amended by the full bench. He only 
dealt with the issues as to the genuineness of the Appellant’s mort¬ 
gage, and the question whether the existence of such mortgage 
had been concealed by him from the Respondents. The Judge 
examined witnesses produced by both sides, and also himself cal¬ 
led and examined Beharry Lall^ a gomashta in the employ of the 
Appellant. Four witnesses who were examined on behalf of the 
Respondents deposed that when the preliminaries of sale of August, 
1864, were under consideration the vendees (Respondents) closely 
interrogated the Appellant as to whether any liens other than 
decrees of Courts existed on the property, and they received 
replies in the negative. The Judge gave his decision on the 18th 
of June, 1869, and found on the first issue that the Appellant’s 
mortgage was collusive and without consideration; and on the 
second issue, as to whether the Appellant had concealed the exis¬ 
tence of his mortgage from the Respondents, he made the follow¬ 
ing remarks, and finding :— 

“ Next with regard to the 2nd issu^— 
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“ Was the existence of the bond intentionally kept secret from 
the Defendants by Plaintiff at the time of purchase ? 

“ To prove this fact in the affirmative, Defendants have ex¬ 
amined four witnesses. The gist of their evidence goes to shew 
that when the preliminaries of sale were under consideration the 
vendees closely interrogated the vendors and also Plaintiff as to 
whether any liens other than decrees of Court existed on the pro¬ 
perty, and received replies in the negative. 

“ Against this evidence is that of Plaintiff's witnesses, who 
swear directly to the contrary, to wit, that when the sale transac¬ 
tion was on the tapis mention was made of the lien in suit, and 
that the vendees were very well aware of its existence—in fact, 
had a copy of the bond in their possession—Defendant No. 9 being, 
moreover, at the time general manager of the vendor's affairs. 

“Aftercareful review of the conflicting evidence thus adduced 

% 

the Court is firmly of opinion that the witnesses who have testified 
oh behalf of Defendants are the most to be credited, their state¬ 
ments being fairly consistent and seemingly truthful, as charac¬ 
terised by their favourable demeanour whilst under examination.** 

The Appellant, under sect, 354 of the Cotfe, filed his memoran¬ 
dum of objections to the last-mentioned finding of the Judge of 
Shahabad. 

The case came again for hearing, before the full bench of the 
High Court, on the 6th of December, 1869, when the three Judges 
constituting the Court held that the Appellant’s mortgage was 
proved not to be collusive or without consideration, and they 
consequently reversed the finding of the Judge on the first of the 
two issues which the Judge had tried on the remand ; but on the 
second issue—viz., whether the Appellant had intentionally kept 
secret the existence of his mortgage from the Respondents at the 
time of their purchase—the Court unanimously affirmed the 
finding of the Lower Court. 

In his judgment on this second issue the Chief Justice remarked 
as follows:— 

“ The next question is, was the existence of the mortgage to 
Plaintiff intentionally kept secret by him from the Defendants at 
the time of the purchase by them. Upon that issue it appears to 
me that the Judge of the Lower Court has come to a correct con- 
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elusion. Whatever may have been the object of Plaintifi in keep- J- • 

ing that deed secret from the Defendants—whether it was that he ,873 
expected to be paid by ReeP Bhunjun Siugh out of the purchase- 
money received from the Defendants, or whether it was that by ILall 
some arrangement between him and Reep Bhunjun Singh his 
mortgage was to be paid out of the sale of other estates, it is unne- 

cessary to determine. 



/ 


“It is clear upon the evidence of some of the witnesses, to whose 
evidence the Judge has attached credit, that Munnoo Lalh the 
Plaintiffj was present when the deed to Reep Bhunjun Singh^^^ 
Defendants was executed by ReeP Shun j tin Singh ; that-at the 
time when the deed was executed the Plaintiff and his son were 
both asked whether there were any charges on the estate, and that 
they answered in the negative, upon whichUie purchase was com¬ 
pleted, the deed executed, and the coj^j|irerat^n money ^ 

Reep Bhunjun Singh. 

**JugmunduH Dass, one of the >i^^nesj^^ ^!*e by 

Judge himself, says, ‘ I consulted * Ohat i^^he 

matter of the purchase), Svith ByjBallt 
at Mahabeer Pershad's kotee. This fvas som^ve or six days 
before. I asked them whether any liens save decrees of Court 
existed on the property, and they said no. I made no further in¬ 
quiries in the matter from any one. having reliance upon what the 
baboos had told me.’ The witness proceeds, “the preliminaries of 
sale were completed at Reep Bhunjun Singh's house on 11th 
Sawun, 1271. The other purchasers were present. Munnoo Lall 
and Byjnath were there. They, on being asked again, denied any 
other lien save decrees executed on the property. 




^^Junnassui* Dasst another of the witnesses who were called by 
the Judge, says:—‘The sale was matured and completed at Reep 
Bhunjun s house. Byjnath and Munnoo LaU were present. 
heer Pefshado.shed them and ReepBhunjun and GoomanBhunjun, 
whether any other lien save decrees of Court were extant on Shah' 
pore. They all answered in the negative on more than one occa¬ 
sion. On those occasions, Munnoo Lall and Byjnath consulted 
sundry papers before replying in the negative.* The same witness 
also says:—“l was unaware of the bond for Rs, 20,000 being in 
existence when 1 offered to buy the annas* share. I made no 
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}’ further inquries, directly or indirectly, after Munnoo Lall declared 
1873 no liens, save decrees, were existing on the property. 

MUNNOO ** Now it is not at all unreasonable to suppose that Munnoo Lall 

and his son were present at the time when Reep Bhunjun was exe« 

lalla cuting a conveyance of the property to others ; for it appears that 
choonee ” • 

Lall. Munnoo Lall acted as banker and adviser of Reep Bhunjun Singh. 

He had been in the habit of advancing money on his account,and, 
consid'^ring that Reep Bhunjun Singh was in a state of pecuniary 
difficulties, it is not at all improbable that persons in the neigh- 
bourhood, who were aware that Munnoo Lall was in the habit of 
advancing moneys to Reep Bhunjun Stngh should,when they came 
to advance money on the security of the property, inquire of the 
Plaintiff, who of all others was likely to have a lien on the proper¬ 
ty, if there were any such liens. 

“ The Judge says—‘After careful review of the conflicting evi- 
dence thus adduced, the Court is firmly of opinion that the witnes¬ 
ses who have testified on behalf of Defendants are the most to be 
credited,their statements being fairly consistent and seemingly 
truthful as characterised by their favourable demeanour whilst 
under eNamination.* 

“The evidence of these witnf^sses is to some extent corroborated 
by the evidence of the Plaintiff's own witnesses. 

"Sheogolatn Lall, one of the Plaintiff’s witnesses, says : ‘When 
the kobalas were executed mention of the existence of the lien 
h^ld byAfM«noo Lalh Luchmee Narain, Busgeet Tewatee,Kevoul 
Dass, and others whose names I forget, was made by the buyers 
and sellers.’ Now, although the witness says that mention of the 
existf^nce of Munnoo Ball's lien was made, it is much more pro¬ 
bable, in my opinion, that they were informed that Plaintiff had 
not any lien on the property than that he had; for if the Defen¬ 
dants had been informed of the lien, it is not probable that they, as 
vendees, would have paid their money to Reep Bhunjun Singh 
when they knew that another man had a lien on the very estate 
which they were going to purchase. Hut in his cross-examination 
this witness appears to me to give a good reason why thePlaintiff 
did not mention that he had a lien: He was asked if the Plain- 
tift’sli en was mentioned in the kobalas to the Defendants, and he 
says:—‘There wa^ no mention in any of the kobalas of the lien 
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held by Plaintiff; the reason was that M«««oo LalVs money was to 
be paid by the sale of other villages,* Now, if there was an 
arrangement between MunnooLall and Reep Bhunjun Singh that 
the Plaintiff’s mortgage was to be paid oft by the sale of other 
villages, and that Mouzah Shahpore was not to he sold subject to 
his lien, the whole case is consistent, and we have not the case of 
fraud and conspiracy which must have existed if the case of the 
other side was correct, viz. that Reep Bhunjun sold to the Defen¬ 
dants and received the purchase-money from them with the inten¬ 
tion of setting up a fictitious deed in the name of the Plaintift for 
the purpose of taking the property out of the possession of the 
Defendants when the purchase-money had been received. 


** Another witness of the Plaintift, named Lalla Nundheharee 
Pei*shad, said:—‘No mention of Plaintiff’s claim was made in the 
kobala, as it was conjectured that the same would be satisfied in 
another way/ This is quite consistent with the evidence given by 
the Defendant’s witnesses when they said that when Munnoo Lall 
was asked if he held any lien on the estate he answered in the 
negative. He expected that his bond would be satisfied by the 
sale of other villages or in some other way. This witness also 
shews that an intimacy existed between Munnoo Lall and his son 
and Reep Bhunjun Singh and his brother. He says that he was 
a mooktear, and got a salary from the wife ol Reep Bhunjun 
Singh for doing miscellaneous work, and adds that, ^Munnoo Lall 
and Byjnath Sahoy are on terms of intimacy with the baboos. 
Reep Bhunjun drew his money supplies from Munnoo Lall up to 

1865.’ 

“ I have alluded, with regard to the first issue, to the period 
which thePlaintiff allowed to elapse between the date of the lease 
to the Defendants and the date of filing his plaint, as being incon¬ 
sistent with the fact that the deed to Plaintiff was a collusive deed 
for the purpose of taking the property from the Defendants; but 
although the time which Plaintift allowed to elapse fcetwepn the 
date of sale and the institution of his suit was a strong fact against 
the first issue as to collusion, it is also» I think, a strong fact in 
favour of the affirmation of the second issue, viz., that he did not 
intend to set up his lien, and that he did tell the Defendants, as 
swprn to by the Defendant’s witnesses, that no other lien existed, 
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“ There is very little doubt that Plaintiff did know of the sale 
to the Defendants on 9th August, 1864, and, if he had intended 
to rely upon his lien under the deed of 1863, it is not very pro- 
bable that he would have allowed nearly four years to elapse 
after the Defendants had been let into possession without taking 
steps to enforce his deed and to assert his prior lien as against 

them. 

“ The Plaintiff was not called in support of his own case, nor did 
he tender his evidence. It is said that he is an old man, and that 
his affairs are managed principally by his son Byjnath Sahoy^hyii^ 
although he may be an old man, he is not too old to know whether 
he was present when RccP Bhutijuti sold to the other Defendants 
or not, as sworn to by the Defendant’s witnesses,or whether he did 
or did not on that occasion tell the Defendants that there was no 
other lien on the property. The Defendants in their written state¬ 
ment, set up, that the purchase made by them was made in con¬ 
sultation with the Plaintiff and his son, and with due caution. 
They called witnesses, who have proved the truth of that asset- 
tion. The Judge speaks of those witnesses as the most to be 
credited, and says that their evidence is seemingly trustworthy, 
and was characterised by their favourable demeanour whilst under 
examination. 

“ The Plaintiff's son was called as a witness; but, although that 
defence was set up by the Defendants, he appears not to have been 
asked whether he was present at the time of the sale, or whether 
that conversation took place to which the witnesses of the Defen¬ 
dants have deposed, and in which he and his father are said to have 
stated that no liens existed against the property. 

“ It appears to me that, on the evidence, the Judge came to a 
right conclusion on the second issue, and that that finding must be 
upheld. I think that this appeal should be dismissed, though on 
different grounds from those given by the Division Bench. The 
result is that the first decision of the Lower Court is affirmed. The 
Appellants will pay the costs of the appeal and the costs of the 
trial upon the remand.** 

The decree of the Full Bench, which bears date the 6 th of 
December, 1869 , affirmed the decision of the Lower Court, and dis- 
missed the appeal with costs. 
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From this decree the present appeal was brought to Her Majesty 
in Council. 


J.C 

*873 


The appeal now came on to be heard ex paries the Respondents 
not appearing. 


Mr. Leith, Q. C., and H. W. Ar‘athoon, for the appellant 
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The mortgage of 1863 was registered at once in the public 
register of the district, under the Registration Act of 1843, and 
thereby acquired priority over all mortgages not then on the 
register. Registration would be of no avail if it could be nullified 
by subsequent oral declarations of the parties. This mortgage was 
granted in consideration of debts under decrees held by the Appel* 
lant, and also in part for cash down. There had been many loans 
and securities, the Appellant being the banker of the mortgagor. 
There was no proper answer nor issue to put us on our defence on 
the point of misrepresentation. The issues were, first, whether the 
mortgage was collusively made ; secondly, whether its existence 
was intentionally kept secret from the Defendants; and the Court 
of first instance only inquired into the third ; viz., whether our 
land was under attachment. The second issue was not at first 
decided by the High Court on appeal, but was nearly remanded 
for trial. Therefore we filed no new grounds before the judge. 
No doubt the purchaser paid full consideration, but the regis¬ 
tration had rendered our previous mortgage patent to all the world, 
and ought to have been full notice to a careful purchaser. The 
Appellant’s son was indeed examined afterwards by the Judge, and 
did not contradict the statement of the witnesses for the opposite 
party, but it was on other points, and not on the second issue, that 
he was examined, and the cross-examination was confined to the 
first. Then others were examined on the first and second issues, but 
they were examined by the Judge himself. There is a conflict of 
testimony, and our evidence is the stronger. 


The Judgment of their Lordships was pronounced by 

4 The Right Hon. Sir Montague E. Smith :— 

This appeal has been heard ex parte, and after considering the 
opening of Mr. Leigh, which has been made in a fair and candid 
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manner, it appears that there are concurrent findings of two Courts 
below upon a question of fact decisive of the case, and decisive of 
it against the Appellant. 

The circumstances are very short. It appears that a man of the 
name of Reep Bhunj an Singh was in debt,and at the time possessed 
some considerable estates. The Appellant Munnoo Lall had been 
his banker and advanced money to him, and, amongst other secu¬ 
rities, he held a mortgage of the date of the 9th of October, 1863, 
from Reep Bhunjun Singh of Mouzah Shahpore. It was an ordinary 
mortgage to secure the sum of Rs.20,000. Subsequently to that 
mortgag'', on the 9th of August, 1864, Reep Bhunjtm Singh sold 
the Mouzah to the Respondents, or to those whom the Respondents 
represent, the bulk of the consideration given for the purchases 
being the money which was due to the purchasers from Reep 
Bhunjun Singh, for which they had obtained decrees. Besides the' 
amount of the d'^crees, a small sum was paid on each of the pur¬ 
chases in cash. Four years after these purchases the Appellant 
commenced this suit, which is a suit to enforce payment of his 
mortgage bond against the Respondents, and prayed a sale of the 
mouzah. The defence set up by the answer, amongst others, was 
the equitable defence that Munnoo Lall could not enforce his mort¬ 
gage bond as against these Respondents because at the time of 
their purchase he had been present when the negotiations for the 
purchase took place, and in answer to inquiries, had led the pur¬ 
chasers to believe that he had not any lien upon the estate, conse¬ 
quently that he had not the mortgage bond which he sets up in 
this suit. The defence is made in the answer.as Mr. Leifh observed, 
in not very precise terms, but they say that the purchase was made 
in consultation with the Plaintiff and his-son, and at that consulta¬ 
tion they were led to believe that there was no such lien as the 
mortgage of 1863. 

The issues were settled, and two only of them are material. The 
first was that the bond was altogether collusive and made without 
consideration for the purpose of defeating any subsequent pur¬ 
chasers . and the second, which has become the material one, is 
“ Was its existence”—that is, the existence of the mortgage deed 
—“ intentionally kept secret from the Defendants at the time of 
the purchase?” There was a third issue, which raised the ques. 
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tion whether, the litigated property being under attachment at the 
time of the execution, the mortgage deed was thereby rendered 
nugatory. Upon the first trial of these issues, the Judge of 
Shahabad, having found the third issue against the Plaintifi, was 
of opinion that it decided the cause, and that it was immaterial 
for him to determine the other issues. However, on appeal to the 
High Court, that Court reversed the judgment of the Judge of 
Shahahad, and remanded the case for trial upon the first two issues 
to which attention has been called, and amended the second issue 
by inserting the words. " by the Plaintiff’* after the words " was 
its existence intentionally kept secret.” The parties went down to 
try that issue, which wasio eflect whether the Plaintifi had inten¬ 
tionally and designedly,and with aview to deceive the Defendants, 
kept the existence of his mortgage secret from them. That issue 
raises a pure question of fact. It appears that there was evidence 
on both sides, the witnesses on behalf of the Respondents giving 
testimony that the n-^gotiations took place in the pres'^nce of the 
AppellantMfmwoo Lall ; that inquiries were made whether he had 
any mortgages, it being expected from his relation to the vendor 
that he might have them, and that in answer to those inquiries 

he distinctly stated that he had none; and documentary evidence 

# 

was also given in support of the affirmative of the issue. Some 
evidence undoubtedly was given on the other side of a contrary 
character. The Judge of Shahabady who heard the witnesses, has 
given credit to those who were called on the part oftheDefendants. 
He distinctly gives credit to them, and he thinks that their 
evidence is corroborated not only by the documents but by the 
probabilities of the case. On appeal to the High Court, the High 
Court affirmed his finding, after much consideration given by 
themselves to the evidence. The Chief Justice, who analysed the 
evidence given by the witnesses, has pointed out various circum¬ 
stances which appear to him to corroborate them. The learned 
Chief Justice thought that Mm««oo Lall was present at the time 
of the negotiations, and that inquiries were made of him. Their 
Lordships think it is a natural conclusion to draw from all the 
circumstances that some inquiry would have been made of him, 
and they think it must be pretty evident from the whole circum¬ 
stances of the case that if the Defendants had had notice of the 
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mortgage held by the Appellanti they would have hesitated to 
purchase as they did. They took the estate, giving up their decrees, 
and also an attachment which they held. Their Lordships agree 
with what is stated by Mr. Leithy that there may have been no 
duty upon Munnoo Lull voluntarily, and without being asked 
to disclose his security, but the case is not put simply upon the 
omission to give notice, but upon on actual misleading of the 
Defendants, not merely by the acts, but by the express declarations 
of Munnoo Lall himself. 


Under these circumstances their Lordships think that they 
could not have departed from their ordinary rule of not disturbing 
concurrent judgments upon a question of fact of two Courts, even 
if they had felt some doubt upon the finding. But after the dis¬ 
cussion of this case, their Lordships are disposed to agree with the 
findings of the Court below. 

If then the issue has been properly found, it is really decisive of 
the case, because it supports the plain equity, that a man who has 
represented to an intending purchaser that he has not a security 

and induced him under that belief to buy, cannot as against that 

purchaser subsequently attempt to put his security in force. 

The result is that their Lordships will humbly advise Her 

Majesty that the Judgment of the High Court be affirmed and this 
appeal dismissed, with the costs incurred by the Respondents 
previous to the hearing, 


Solicitor for the Appellant : T, L. Wilson. 
Solicitors for the Respondent : Baf'f'ow & Ba*"ton. 
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RANI HULAS KUWAR .. . Respondent. 

Fid- Z. 

On Appeal from the Court of the Judicial Commissioner , Oudh. - 

Immoveable property partly situated in Rohilcund and partly in OudA, 
which had formerly belonged to the common ancestor of the Appellant and 
the Respondent, was claimed by each on the ground of heirship. By a deed 
of compromise they agreed to divide it in certain proportions, and the agree¬ 
ment was Carried out in Rohilcund but not in Oudh-, where the Respondent 
was, and continued, in possession, At the end of nine years from the date 
of the deed of compromise the Appellant sued for possession of her share of 
the property in Oudh- 

The Judicial Commissioner of Oudh having decided that the suit was 
founded on the contract contained in the deed of compromise or for a 
breach of it, and, therefore, barred by the Indian Limitation Act, XIV. of 
1859, s. I, clause 10. It was 

Held (reversing this decision), that the claim did not rest on contract 
only, but on a title to the land acknowledged and defined by the contract, 
which was part only of the evidence of the Appellant to prove her case, 
and not all her case ; and that, consequently, the suit was not founded on 
contract or for a breach of it, but was a suit for the recovery of immove¬ 
able property “ to which no other prevision of the Act applies,” and. there¬ 
fore, subject only to the limitation of twelve years prescribed by s. 1, 
clause 12 (i). 

This was an appeal from a judgment and decree passed on 
regular appeal by the Judicial Commissioner of Oudh^ and dated 
the 19th September, 1871, whereby the Appellant's suit was dis¬ 
missed on the ground that it was barred by the law of limitation. 

The suit was brought in the Court of the Civil Judge of Luck- 
now^ in order to obtain full possession of a certain share, to wit, 
annas' share,in certain immoveable property situated mLucknow^ 
which had belonged to the common ancestor of both the Appel¬ 
lant and the Respondent, or the parties they represented. 

The rights of inheritance in the property now in question, 
together with other property of the common ancestor situated in 


*Present‘.—Tm RIGHT HON SIR BaRNES PEACOCK, THE RIGHT HON. SIR 
Montague E. Smith, and The Right Hon. Sir Robert P. Collier. 


(1) See the present Indian Limitation /fr/’.IX. of 1871, sched. 2, art. 145. 
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J*C. ^ 1 ]^ province of Rohilcundt had formed the subject of dispute 
1874 previous to 1860, and in July of that year a deed of compromise 
Rani Mewa entered into between the present Appellant, her sister (whose 
Kuwar rights she had since inherited), and a cousin (now represented by 
Rani Hulas the Respondent), to divide the whole property in certain propor- 

(ions. By a second deed, dated in November, 1860, all the parties 

to the former deed acknowledged that a division of property had 
taken place in accordance with the former deed, but it was matter 
of contest in the cause whether the deed of November, 1860 
comprised the Lmc^wow property, or had reference only to the 
property in Rohilcund. The Respondent, or his predecessors 
had held possession of the Lucknow property from a date prior to 
July, 1860, The plaint was filed on the 5th of November, 1869. 

The Civil Judge dismissed the suit on the ground that the Ap¬ 
pellant was estopped from obtaining the relief she sought by the 

deed of November, 1860, which he regarded as comprising the 

property in Lucknow. On appeal the Judicial Commissioner 
reversed this dicision, and directed the case to be tried on the 
merits. 

When the case was heard on remand, the Civil Judge dismissed 
the Appellant's suit on the ground that she had not been in pos¬ 
session at any time during the last twelve years. The Judicial 
Commissioner, on a second appeal, was of opinion that this fact 
was not material, and that the deed of November, 1860, did not 
comprise the property in Lucktiow, but he held (the point, ap¬ 
parently, not having been raised before him) that after the execu¬ 
tion of the deed of July, 1860, the titles of the several parties 
rested not on inheritance but on contract, and that the suit was 
barred, whether the three years or the six years' term were held 
applicable, 

Mr. J. H. VV, ArathooHf for the Appellant (l):— 

The deed of November, 1860, did not comprise the Lucknow 
property; a certain house in Lucknow^ occupied by the Appellant, 
was acquired by her father, and did not form part of the estate of 

(i) The Counsel for the Respondent no objection being raised by the Ap* 
asked Their Lordships to hear the whole pellant’s Counsel, 
case, which was accordingly gone into. 
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the common ancestor, and therefore her occupation of it does not 
shew, as the Respondent alleged, that a division of his properly 
in Lucknow had taken place. The present suit being for immove¬ 
able property, is not barred by any shorter limitation than that of 
twelve years, according to the Indian Litnitation Acf, XIV. of 
1859, s. 1, clause 12, 
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Mr. L. W. Cave, and Mr, Horace Smith, for the Respondent 

There is evidence that the Appellant was actually occupying 
part of the family property in Lucknow, which proves that it had 
been divided. Upon the right construction of the deed of Novem¬ 
ber, 1860, it does comprise the Lucknow property, and constitutes 
an acknowledgment that that property had been duly divided, and 
the Appellant is estopped by it from alleging that she has not 
received her share ; moreover her claim, being grounded on the 
deed of July. 1860, is a mere suit upon contract, or for breach 
of contractr and could not. under the Limitation Act, be brought 
after the lapse of three, or at the utmost of six, years. 

Their Lordships reserved their Judgment, which was now de- ^ 
Ijvered by 3- 

The Right Hon. Sir Montague E. Smith 


This is a suit brought by Bani Mewa Kuwar, the granddaughter 
of Rajah Butten Singh, against Bani Hulas Kuwar, the widow of 
Khyratee Loll, who was a grandson of the Rajah, to recover an 
annas share of three houses and an imambara situate in the City 
of Lucknow. The Appellant claims 4^ annas in her own right, and 
4i as the representative of her deceased sister, Chattur Kuwar. 

t 

The claim arises in this way:—The property in dispute, which 
is in Owd/j,belonged,with other considerable property in Bohilcund, 
to Rajah Buttun Sfng/i,who died in 1851. It is said that he became 
a Mahomedan, and that, according to Hindu Law, his ancestral 
property thereupon vested in his son, Dowlut Singh, the father of 
the Appellant and her sister. Dowlut Singh died before his father, 
and in consequence of his having so pre-deceased him, and having 
no male issue, the property of the Rajah Rutiun Singh would have 
descended to the grandson, Khyratee Lall, whose widow. Hulas 
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J* Kuwat*, is the Defendant and present Respondent, unless the con* 
1874 version of the Rajah and the consequent vesting of the estate in 
Rani Mew a Singh was established. The Defendant raised a further 

Kuwar question, namely, that the property of Rajah Ruttun Singh had 
Rani Hulas been confiscated by the King of Oudh^ and had, after the Rajah’s 
K uwa r, jearh, been granted by the King as an act of grace to his widow, 

Rani Raj Kuwar^ and that on her death it descended to Khyratee 
Loll as her legal heir. It appears that questions arising out of 
this alleged conversion to Mahomedanism of the Rajah, and re¬ 
specting the confiscation, were contested between the widows of 
the deceased Ruttun Singh and of his son, Dowlut Singh ; and 
after their deaths the controversies were renewed between 
Khyratee Loll and the Respondent and her sister. After these 
controversies, and avowedly to put an end to the disputes, a com¬ 
promise was effected between the parties, the terms of which are 
found in whal is described as a deed of agreement of the 21st July 
1860. It is essential to the determination of the questions in this 
appeal to consider what is the effect of this agreement and of a 
subsequent one which was entered into at a later period of the 
same year, namely, on the 12th of November. 

The first agreement is made between the contending parties, 
Khyratee Lalh and.his cousins, Rani Chattur Kuwar and the pre¬ 
sent Appellant, Rani ^^exva Kuwar^ihe daughters oiDowlut Singh. 
It is this : “\Ve,” describing the parties, ** do hereby declare that, 
regarding the dispute which existed for all the houses, lands, and 
property left by Rajah Ruttun Singh, deceased, whether moveable 
or immoveable, ancestral, or self-acquired, in the custody of the 
Court of Wards, situated in the district of Bareilly^ Pilihhit 
Shahjehanpore, Badaon,&c., zr\d in the province of Oudh,\ve have, 
whilst in the perfect enjoyment of our senses, and without being 
under any kind of compulsion or coercion, come to amicable terms 
*n the presence of Mr. John /«g/fs,Collector of Bar'eiV/y.and agreed 
to regard the whole property as if it were one rupee, and to divide 
it into the following shares: annas as the share o{ Khyratee Lall, 
4i annas as the share of Rani Chattur Kuwar, and 4i annas as the 
share of Rani Mewa Kuwar^ That is an agreement that the whole 
property left by the Rajah Ruttun Singh, as well that in Rohilcund 
as that in the province of Oudh, shall be divided in those shares 
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Then comes a provision for a division of the property, according to J* 

those shares, by a partition by metes and bounds. That part of 1874 

the agreement is this : “According to these rates the whole of the Mewa 

property shall be divided amongst the above, agreeably to a pun- Kuwar 
chait to be convened for the purpose. That we shall not retract rani Hulas 
from this proposed division and then declaring that it should be 
a final agreement between them. It is undisputed that this agree¬ 
ment relates to the whole of the property of Rajah Ruttun Singhs 
as well that in Oudh as in Rohilcund, In fact that is the case on 
the part of the Respondent as well as that on the part of the Ap¬ 
pellant. Both agree that this agreement was intended to settle 
the disputes relating to the whole of the property left by the 
Rajah. Now there is no evidence to be found in the record of an 
actual partition of the property, either in Rohilcwid ov in Oudh^ 
pursuant to the terms of this agreement; but it is said on the part 
of the respondent, the Defendant, that by the subsequent agree¬ 
ment, to which I have alluded, of the 12th November, 1860, there 
is an acknowledgment on the part of the present Appellant and 
her sister whom she represents, that a partition had taken place of 
the whole property, as well the property in Oudh as in Rohilcund^ 
an acknowledgment which binds them by way of estoppel ; and 
that, under those circumstances, the present claim of the Appel¬ 
lant to a share of the houses in Lucknow must be defeated. 

This document is in ambiguous language, and some care is re¬ 
quired in considering what is the effect of the language used in 
it. It may here be said that those who rely upon the document 
as an estoppel,—the nature of an estoppel being to exclude an 
inquiry by evidence into the truth,—must clearly establish that 
it does amount to that which they assert. Now the document 
is this : “ We Khyt'atee Lall in person,** and the Appellant and 
her sister by their attorneys,—“the principals, being heirs of 
Rajah Ruttun Singhs deceased, do hereby declare that : Whereas 
our case regarding rendition of accounts and division of the pro¬ 
perty left by Rajah Ruttun Singh^ now in charge of the Court of 

V Wards, was pending before Moulvi Mahomed Khyrooddeen,*' —and 

K other persons, naming them, and describing them “ as members,” 

♦ 

and their Lordships understand that they were a committee of per¬ 
sons, or a punchait, appointed to make a partition. The document 

23 
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goes on, “the same has now been amicably adjusted and divided 
amongst ourselves, according to our specific shares,”—that is, the 
shares mentioned in the first agreement,—“ under the auspices of 
Mr. John Jnglis, Collector of Bareilly, and the division, under the 


RANI hulas blessings of Providence, having been made accordingly regarding 
Kuwar. whole property, viz., cash, furniture, villages, (mortgaged and 

free from mortgage), houses and shops, cash deposited in banks and 
treasury, other property moveable of every description, and books, 
we have received our respective shares. Now there is not the sligh¬ 
test dispute amongst us left unadjusted and unsettled, and there is 
not a fraction of such property which has not been divided amon¬ 


gst us. We have therefore filed this razeenamah acknowledging 
division of property and settlement of accounts in the Court of the 
above-mentioned deputy collector that it may prove of use here¬ 
after.” There are undoubtedly words in this agreement which 
taken by themselves, are sufficient to comprehend the whole of the 
property which was the subject of the first agreement ; but the 
words which occur in the commencement of the agreement appear 
to their Lordships to be the governing words of the instrument, as 
far as the property included in it is concerned, and those words 
are : “Whereas our case regarding rendition of accounts and divi¬ 
sion of the property left by Rajah Ruttun Singh, now in oharge of 
the Court of Wards.'" Now the only property which could have 
been in charge of the Court of Wards was the property in RohiU 
citnd. Notwithstanding therefore the large words to which I have 
referred, viz., Now there is not the slightest dispute amongst us 
left unadjusted and unsettled, and there is not a fraction of such 
property which has not been divided amongst us,” their Lordships 


think that the reference made in that wide clause by the words 
“such property" limits its application to the property described 
in the commencement of the agreement, namely, the property 
“ now in charge of the Court of Wards.” I'ndoublcdly there is 
some room for the contention that the words “ now in charge of 
the Court of ^^’a^ds ” were not intended to limit the agreement to 
property which was really in the Court of Wards, but were inserted 
by mistake and by misapprehension of the parties who might have 
thought that the property in Oudh was in charge of the Court of 
^\■ards of the district of Bareilly. Their Lordships do not fail to 
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notice that property was described as being in the custody of the J- C- 
Court of Wards in the first agreement, but there the description is 1874 
not confined to property in the Court of Wards, but the words mewa 
“ and in the province of Oudh'' are inserted, apparently for the Kuwar 
purpose of shewing that the agreement was intended to compre- Hulas 
hend lands in that province as well as those in Rohilcund. There 
are no such words in the agreement of November, and upon the 
whole their Lordships think that that agreement may properly be 
confined to the lands in Rohilcund which were really in charge 
of the Court of Wards. 

It will be observed from what has been already said that their 
Lordships have felt that this document is ambiguous, and this 
being so, the construction of it may be aided by looking at the sur¬ 
rounding circumstances. If it had appeared that the Appellant 
had had possession for a long number of years of some property 
which had belonged to Rajah Ruttun Singh in Oudh, and the 
Respondent and those she represents had been in possession of 
other property which had belonged to the Rajah, it might nave 
been inferred that a partition had been made by agreement, and 
that the parties were content to hold what they had so agreed to 
take without any formal partition by a punchait. But upon look¬ 
ing at the circumstances which were relied upon by the Respon¬ 
dent’s counsel, Mr. Cave, to support that presumption, it appears to 
their Lordships that they fail to do so. The first circumstance re¬ 
lied on was that in addition to the four houses which are the pre¬ 
sent subjects of dispute, there was a fifth house which, it was said, 
had belonged to Rajah Ruttun Singh, and had been in the posses¬ 
sion of the Appellant and her sister and her sister’s husband. But 
the evidence when examined really fails to make out that that 
house was a part of the property of Rajah Ruttun Singh. On the 
contrary, there is a great deal of evidence to shew that it was the 
separately acquired property of Dowlut Singh, the father of the 
Appellant, and was no part of the estate of the Rajah. The title 
to that house is, at least, left in doubt, and it was for the Respon¬ 
dent, if she relied upon the circumstance of the Appellants having 
the ownership and possession of the house as presumptive proof 
of the partition, to have shewn clearly that it formed part of the 
property of the Rajah. 

The other circumstance strongly relied on was that there had 
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;.C. been an acquiescence of nine years, from the date of the agree- 
,874 ment in 1860 to the commencement of this suit, in the possession 

- of the four houses now claimed remaining with the Respondent. 

“"'kuwar'' But. again.upon investigation their Lordships think that there was 
RANI Hulas “o acquiescence from which they could safely presume there had 
Kuwar. ‘ been a partition. It seems that upon the death of the Appellant’s 
~~ sister, Rani Chattur Kuwaf'^ the Appellant brough a suit against 
her husband, Oudh Beharee Lalh to recover from him her sister’s 
4i share in the houses now in dispute. That suit was commenced 
apparently in the year 1866. The defence to it was that Beharee 
Lall was entitled to the property in another right,—it is not neces- 
sary to say what right he set up. The present Appellant succeeded 
in that suit in the lower Court, and also upon appeal in the High 
Court of the North-west Provinces. Now in that suit she claimed, 
as against her deceased sister’s husband, her sisters share in this 
very property. It seems incredible if she was aware she and her 
sister had no right to this property, and that it had gone under a 
partition to Khyt*atee Lall, that she should have instituted that 
which would have been, so far as regards this property, an entirely 
useless suit. It is perfectly true that nothing which occurred in 
the progress of that suit can be evidence against the present 
Respondent, who was no party to it; but the suit is so far material 
and relevant that the present Appellant, having obtained a decree 
against the sister’s husband, Oudh Beharee Lall, endeavoured to 
execute that decree by obtaining possession in due course of law 
of the houses, and was resisted by the present Respondent, who 
was then in possession oft hem. These facts seem to negative any¬ 
thing like acquiescence on the part of the Appellant in a supposed 
partition by which these houses were allotted and assigned to be 
held in severalty by the Respondent or by Khyratec Lall, whom 


she represents. 

Under these circumstances the case simply comes to the question 
of the right of the Appellant under the agreement of July, I860. 
That agreement assumes that the parties were severally claiming, 
by virtue of some right of inheritance, the property of the Rajah 
Ruttun Singh ; that there were questions between them which 
might disturb the rights which each claimed, and it was better 
instead of a long litigation to settle these rights, and they do settle 
them by arriving at this agreement, which provides that the 
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property shall be held in certain shares, and shall be divided ac- J* • 

cording to those shares. A partition according to those shares has 1874 

never taken place, and the Respondent is in possession of the mewa 

entirety of the houses in Owcf/t and the imambara. Unless there- Kuwar 

fore the title of the present Appellant is barred by limitation she rani Hulas 
has, in their Lordships’ opinion, a right to a decree for the shares 
of those houses assigned to her and her sister whom she now repre¬ 
sents by the agreement. 


Their Lordships in coming to this conclusion have arrived at an 
opinion in accordance with that of the Judicial Commissioner 
from where this appeal comes to Her Majesty. The Judicial 
Commissioner stales that he has no doubt that the agreement of 
November. 1860, did not include the property in Oudh. He says, 
“ I shall have to refer again to the agreement effected by the dis¬ 
putants in July, 1860. I deem it necessary to record my concur¬ 
rence in the ruling of my predecessor in regard to the deed of 
November, 1860. It is clear from the terms of that document 
that it referred solely to that portion of the property of the late 
Rajah Buitun Singh that was situated within the jurisdiction of 
the Collector of Bareilly. It sets forth that * Whereas our case 
regarding rendition of accounts and division of the property left 
by Rajah Buitun Singht now in charge of the Court of Wards, was 
pending before certain arbitrators, an amicable adjustment has 
been made and the whole property divided.’ The property 
situated in the province of Oudh and claimed in the present suit 
was not under the charge of the Court of Wards of the Bareilly 
District, and could not therefore have been included in the division 
referred to in this document.” So far, therefore, their Lordships 
entirely agree with the judgment of the Judicial Commissioner. 
The way the case came before him ultimately was this,—the Civil 
Judge of Lucknow having at first decided, contrary to the above 
view of the Judicial Commissioner, that the agreement of Novem¬ 
ber, 1860. did include the Oudh property, and was an estoppel, 
was overruled by a former Judicial Commissioner, Sir George 
Cowpery who remanded the case for an inquiry as to the possession 
of the houses. The Civil Judge on this remand seems to have 
thought he must inquire who had bad possession during the last 
twelve years, and finding that the Respondent and her predeces- 
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c. sors had been in possession for more than twelve years, he held 

__74 that the suit was barrrd by the Statute of Limitations. 

~MEWA Judicial Commissioner, when the case came before him on 

lojwAR final appeal, held that the claim of the Appellant was based on the 
rani Hulas agreement of July, 1860, and that limitation only ran from that 
KuwAR. he thought the limitation of six years was applicable to 

the suit. The Judgment of the Judicial Commissioner was that 
the case of the Appellant rested upon the agreement of July'^ 
1860, and that so resting upon a contract the case was within the 
10th clause of sect. 1 of Act XIV. of 1859, and barred by it. inas¬ 
much as the action was not brought within six years from the date 
of that agreement. Now their Lordships are of opinion that the 

10 th is not the clause which is applicable to the present claim, but 
that the suit is really brought for the recovery of immoveable pro- 
perty, and that the clause which properly applies to it is clause 12 
of sect. 1. The compromise is based on the assumption thatlhere 
was an antecedent title of some kind in the parties, and the agree¬ 
ment acknowledges and defines what that title is. The claim 
does not rest on contract only, but upon a title to the land acknow 
ledged and defined by the contract, which is part only of the 
evidence of the Appellant to prove her title, and not all her case. 
It therefore seems to their Lordships that the suit is not founded 
on contract or fora breach of it, but that it is a suit for the 
recovery of immoveable,property “to which no other provision of 
the Act applies,” and so within clause 12 ; consequently, in their 

opinion, the proper limitation of the suit is twelve years, and it 

has not been contended at the Bar that if that be the period of 
limitation the present suit is barred. 

For these reasons their Lordships, agreeing in the view of the 
merits of the case taken by the Judicial Commission^-r, but differ¬ 
ing from him as to the effect of the Statute of Limitations, must 
humbly advise Her Majesty that his judgment ought to be reversed 
and that a decree ought to be made that the Appellant is entitled 
to the possession of the 8i annas share of the properties inOwd/i, 

the subject in dispute in the suit. The Appellant to have the 

costs in India, and of this appeal. 

Solicitor for the Appellant : T, L. Wilson, 

Solicitors for the Respondents : Watkins & Latiey, 
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MOHUMMUD BUHADOOR khan and mo- ^Appellants; 

hummud ally bumadoor khan . J 


AND 


THE COLLECTOR OF BAREILLY (on the \ ^Respondents- 
PART OF Government), and Others . . ) 

On Appeal from the High Court of Judicature, North-Western 

ProvinceSf Agra. 


J. C.* 

1874 

Feb. 26, 27, 


A. died the ostensible owner of certain lands, leaving two sons under age. 
Upon ^’s death, B., alleging that he was himself the real owner of the 

lands, caused himself to be recorded as owner in the collector's books, and 

took possession. Some years later, B. was convicted and executed as a 
rebel, and all the property in his possession confiscated, including the land 
so taken by him. 

The sons of A. sued for the recovery of the lands of which they had been 
dispossessed by B. 

The suit was brought more than a year after the younger Plaintiff came 
of age, and more than a year after the passing of Act IX. of 1859, which 
allows (s. 20) only one year to sue, and does not save the rights of persons 
under disability :— 

Held, that the enactment applies to all Courts, and that the claim was 
barred by limitation. 

This appeal was submitted to the Judicial Committee in the 
form of a Special Case drawn up for the decision of their Lord- 
ships. under the provisions of the 6th regulation of the Order in 
Council, dated the 13th of June. 1853. The special case was to 
the following effect ;— 

The Appellants sued the Respondents to recover certain landed 
property which was, in May, 1858, confiscated by Government as 
being the property of Khan Buhadoor Khan,^ rebel, and which 
had been subsequently granted or sold by Government to the 
Defendants (other than the Collector of Bareilly), 

The Appellants claimed the property as having in fact belonged 
to their father, Mohummud Tuffuzool Hossein Khan, who died on 
the 22nd of April, 1854, 

•Present :—THE RIGHT HON. SIR JAMES W. COLVILE, THE RIGHT HON. 

SIR Barnes Peacock, the right hon. Sir Montague e. Smith, the 
RIGHT Hon. Sir Robert p. Collier, and the right hon. Sir Law¬ 
rence PEEL, 
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Mobummud 

Buhadoor 

Khan 

V, 

The 

Collector 

OF 

Bareillv. 


MohummudTuffuzool Hossetn KhanXeit a widow, Musswfwa/ 
Bustee Beguntt aged thirty-two years, and two sons, the Appel¬ 
lants, who were then infants. 

On Mohutnmud Tuffuzool Hossein Khan's death, his widow, 
Bustee Begum, on the 7th of June, 1854, wrote to the collector of 
the district the following letter, praying that she and her sons 
might be recorded in the Government Register as the heirs of the 
deceased. The revenue authorities, after making local inquiries 
through a subordinate officer, ordered the name, not of the ap¬ 
plicants, but of Nuwab Khan Buhadoor Khan, the grandfather of 
the deceased, to be entered upon the Government Register as 
the proprietor. 


Khan Buhadoor Khan remained in possession of the property 
until May, 1858, when he was convicted and executed as a rebel, 
and the property was confiscated by Government as belonging to 
him. 


Government, having thus confiscated the property, sold or 
granted various portions of it to the several Respondents. 

In 1861 the elder Appellant came of age, and in 1864 the 
younger came of age. 

On the 1st of May, 1865, the Appellants filed their petition ip 
forma pauperis, in the nature of a plaint, against the several 
Respondents, asking for cancelment of the auction sales and for 
possession of the property, with wasilat (mesne profits) from the 
date of the institution of the suit. 

The collector and some of the other Respondents in their 
written statements pleaded Act IX. of 1859 in bar of the suit. 

On the 1st of August, 1866. the Judge settled the issues as 

follows :— 

“ 1 . Whether was the suit absolutely barred as against ony and 
every party by the lapse of on- year from the date of confiscation 
or attachment ? 

“ 2. Limitation, how does it run? Whether was it obligatory 
on the minor or minors to sue within one year of obtaining his or 
their majority ? 

" 3. Is the suit of either one of the Plaintiffs, or both of them, 
barred by limitation, or is it not ?” 

The Judge who tried the case, on the 1st of August, 1866, gave 
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his decision on the first issue to the effect that Mohun,mud Tuffu- J- C. 

^ool Hossein Khan had a prima facie.me, and that Khan Buha- ^ 

door Khan was to be regarded as a trustee for the minors, so that Mohummud 
his possession was not adverse to them ; that the co ec or, un Khan 

the Court of Wards, ought to have taken charge of their interests, 
and ought to have sued in their behalf within year after the collector 
confiscation of the property. The Judge, therefore, declared that 
under Issue I. the suit was not necessarily barred by limitation, 

but might in so far be heard on its merits. 

The Judge did not then give any decision on the second and 

third of the issues, and, before proceeding to decide on them, 
settled issues of fact for trial as to the proprietary rights of the 
father of the Appellants as opposed to those of the rebel, and on 

the 14th of November, 1866, gave his judgment. 

On the facts the Judge found that a real title to the property 
had been conveyed to the Appellant’s father, and, on his death, 
to his legal heirs, the Appellants and their mother. 


The Judge then proceeded as follows : 

“ This Court further declares that, according to English law, 
this would be trust property, but that it hesitates to declare that 
the collector of 1854 was ex-officio trustee ; as regards the share 
in the hereditary estate of Tuffuzool Hossein Khan, it no doubt 

was illegally attached. 


“ A provincial Court can add no word to the letter of the special 
law IX. of 1859, nor draw any inference or put any construction 
other than the most literal on that law. 


** The opening words (l) of the section 20 guarantee that parties 
not guilty of rebellion shall not lose their properties. These 
Plaintiffs are not accused of rebellion, and they were infants. 
They may not have been legally capable of rebellion. They 
legally could not appear as parties to any suit before the Special 
Commission. Bustee Begum was not a legal guardian by any law, 
English or Mahomedan, and she was the more silent because of 
the terror caused by the execution of Khan Buhadoor Khan^ and 


(l) “Nothing in this Act shall be 
held to affect the rights of parties not 
charged with any offence for which, 
upor* conviction, the property of the 

VOL. I. 


offender is forfeited in respect of any 
property attached, or seized as 
forfeited, or liable to be forfeited to 
Government. 

N 


170 


INDIAN APPEALS. 


[L. R, 


J-*-* if there was any party who might have appeared it was the col- 

1874 lector. Trust property cannot be escheated by the English- law, 

Mohummud especially protected from forfeiture, and from the silence 

this law IX. of 1859 as regards minors and trust property, 
V, construed in juxtaposition with the opening words guaranteeing 
COLLECTOR properties to those who were not rebels, it, in the opinion of this 

Court, was an act bad in law, and null and void, to attach and 

BAREILLY# 

- confiscate the properties of minors, such properties never having 

been attached or confiscated. It being an illegal act, and as if not 
done, the speciaP words (l) taken from sect. 11, Act XIV. of 1859, 
do not bar this suit- But in the opinion of this Court the words 
quoted (2), taken from the same section, must be literally accepted 
in bar of it. 


“ The advocate of Plaintiffs has pleaded general limitation of 
twelve years, and quotes three precedents (3) in support. 

“ This Court concurs generally that it is a singular fact that 
Bustee Begum (but that she is especially barred), being an adult 
before 1854, bad a right of action of twelve years from 1854, and 

that her infant sons had no right of action of twelve years running 

from 1854. Yet these are the written words of the law, plain 
and indisputable ; nor can a Provincial Court put any but a literal 
construction on those words, even when otherwise concurring with 
Plaintiff's advocate on the point of tenderness shewn by the law to 
infants. 

“ The argument of Defendant that these words apply to the 
later cause of action do not meet the question, for a faulty title 
is not made a good title by any such subsequent alienation as is 
pleaded, unless stamped by limitation.** 

The Judge, then, after giving his reasons for holding that 


f I) “ If at the time when the right 
to bring an action first accrues the per¬ 
son to whom the right accrues is under 
a legal disability, the action may be 
brought by such person, or his repre¬ 
sentative, within the same time after 
the disability shall have ceased as 
would otherwise have been allowed 
from the time when the cause of action 
accrued.” 

(2) “ Unless such lime shall exceed 


the period of three years, in which case 
the suit shall be commenced within 
three years from the time when the 
disability ceased.” 

(3) "No. 3 of 1865. d/- 4th Jany., 
1866, Wyman’s Reporter, p. 56 ; No. 
3487 of 1S65. d/- 2ist April, 1S66 : 
No. 84 of 1866, d/- i6th June, 1866, 
wyman’s Reporter, p. 288, and volume 
ii. P, 27.” 
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eighteen was the legal age of majority of the Plaintiff, and not ^ 

sixteen as pleaded by the Defendants (a plea not set up m the ^ 

special case), declared that either and ^oth the Pla.nt.ffs had a 

right in equity ; that the elder Plaintiff was barred by law , that 

the younger Plaintiff was not barred ; and the Court decreed t e 

claim of the younger Plaintiff, less the share of Bustee Begum, collector 

the mother, with costs in proportion. Bareilly. 


The Appellants appealed to the High Court of the North- 
Western Provinces, and some of the Respondents, including the 
collector, presented cross appeals. In the collector's memorandum 
of cross appeal it was submitted that, under the regulations, even 
if the Appellant's father had been entitled, the estate could not 
have been taken possession of by the Court of Wards, and that 
the suit was barred by sect. 20, Act IX. of 1859. 


The High Court (Sir W. Morgan^ Chief Justice, and Mr. Justice 
i?o6em),did not enter into the facts of the case, but confined their 
decision solely to the question whether the Appellants’claim was 


barred by limitation. 

The decision of the High Court stated as follows . 

“ The Plaintiffs sued to recover the property in question, as 
property which belonged formerly to their father, Tu^uzool Hos- 
sein Khan, and after his death to the Plaintiffs. The Court below 
decided that the suit was barred by limitation as to one of the 
Plaintiffs, but that the younger Plaintiff, Mohunwtud Ally 
Buhadoor Khan, was entitled to a decree. 

“In the view which we take of the case it is not necessary that 
we should consider whether or not the property claimed really 
belonged to the Plaintiff’s father, and on his death descended to 
the Plaintiffs. It appears certain that at and previous to the time 
of the conviction of Khan Buhadoof it was in his possession 

and under his control, and that it was seized and confiscated as a 
portion of his possessions. If so, the Plaintiff's right of suit to 
recover it is now barred by the operation of sect. 20 of Act IX. 
of 1859. By that section the rights of persons not charged with 
the offences therein referred to, in respect of any property seized 
as forfeited, or liable to be forfeited, are saved. But such saving 
is subject to the stringent proviso in the latter part of the section, 
whereby all rights of suit in respect of such property are taken 

N 2 
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J. C. away, unless the suit is instituted within one year from the seizure. 
1874 The law being conceived in general terms, the Courts are not at 
MOHUMMUD liberty to introduce into it any exceptions, however just and rea- 
^^Khan°^ sonable they may appear, and however consistent with the prin- 
V, ciples on which laws of limitation are ordinarily based. The law 
Collector question is a special law, and this provision was probably 

designed to promote the speedy assertion and adjudication of all 
rights put forward to forfeited property. The exceptions in favour 
of minority and other legal disability which the general law of 
limitation of suits (Act XIV. of 1859) contains have no place in 
this Act, and cannot be introduced by the tribunals, which are 
bound to give full effect to the law. Upon this principle the 
Plaintiffs, notwithstanding that they were minors at the time of 
the seizure, can claim no exemption from the operation of sect. 20 ; 
and. assuming the property sued for to have really belonged to 
them, yet, as it was seized as a part of the confiscated property 
of Khan Buhadoor Khan, they can now maintain no suit for its 
recovery, more than one year having elapsed from the time of 
seizure. The Appeals Nos. 16, 21, and 25 are decreed, and No. 9 
is dismissed, but without costs.** 


Mr. Bell, and Mr. Doyne, for the appellants :— 

Here the property was confiscated, as being that of Nuwab Bu¬ 
hadoor Khan, whil*^, in fact, it belongs to Mohufntnud TuffuzooX 
Hossein Khan's heirs, who were minors ; and on those heirs suing 
to recover the property, the Government pleads that they are 
barred because they did not sue within one year from the date of 
the confiscation, and denies that they are entitled to any additional 
time as having been under disability. 

We admit that eighteen is the age of majority, and that upwards 
of a year intervened between the attainment of majority by the 
younger brother and the institution of the suit. We admit also 
that the Indian Courts have held (l) that no suit can be brought 
in the ordinary Courts except within a year ; but those decisions 
proceed upon too narrow an interpretation of the Act. Thelimi- 

(i) Gobind Pandy v. Heemntt Ba- \\ . K. extra Vol. 1S64, p. 5 ; Nt$ndeen 
hadoor, 6 Suth. W. R. 43; iX^pal Singh v. M ussumat Bibee 
Singh V. Ham SnfUn Singh, 1 Suth. Ibid. 377. 
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tation could only apply to some right, title, and interest of the 
rebel himself. 


J. C. 

1874 


The cases of Mussumat Thukrain v. Government (l). and Rajah mohummud 
Saligram v. Secretary of State for India(2), shew that confiscation ^han 
of rebels’ property does not extend to the confiscation of property 
of which a rebel is only the trustee, and Khan Buhadoor Khan is collector 
to be regarded as a trustee for the heirs ofT uffuzo ol Hossein Khan, jj^reilly 

The general law saves the right of parties under disability, and 
there cannot have been any intention to do away with the general 
law. The saving clauses of /Vet XIV. of 1859 apply. The pro¬ 
hibition to entertain a suit unless it be instituted within a year 

from the date of seizure is introduced merely by way of proviso. 

The intention was to limit the right to sue in the special Court 
set up by this Act, but not to interfere with the general law of 
limitation in suits before the regular tribunals, where any one had 
been unjustly deprived of his property. Act IX. of 1859 has been 
repealed by Act VIII. of 1868, except as to certain clauses. Ex¬ 
treme hardship would arise if the Act were held to he retrospec¬ 
tive in its operation; and this aflords ground for thinking that it 
cannot have been intended to have a retrospective efiect. 

Act IX. of 1859 came into operation on the 30th of April in 
that year. The confiscation took place in May, 1858; and, in 
fact, upon the interpretation now set up, we should only have had 
one'month to sue in, and that at a time when a suit was really 
impossible even with the utmost diligence. If sect. 20 is retrospec¬ 
tive no right of suit is given, however great the injustice may 
have been. The ordinary period of limitation in such a case was 
twelve years. Is the Act by implication and retrospection to 
deprive parties of all right of appeal to the ordinary Courts ? 

Mr. Forsyth, Q. C., and Mr. M. Chalmers, for the Respondents, 
were not called upon. 

The decision of their Lordships was pronounced by 
The Right Hon. Sir Montague E. Smith:— 

The only question in this appeal, which comes before their Lord 
ships in the shape of a special case, is whether the suit brought 

(2) 2nd Aug., 1872. iS Suth. \V. K. 3 ^ 9 - 


(i) 14 Moore’s Ind. App. 112. 
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by the Appellants against the Collector of Bareilly and the pur* 
1874 chasers from the Government, to recover certain landed property 
MOHUMMUD Bareilly^ is barred by limitation. The Appellants claim the 
Buhadoor property as the heirs of their father, Tuffuzool Hossein 

Khan, who died on the 22nd of April, in the year 1854. The 
special case states that it is to be assumed for the purposes of the 
case that the father of the Appellants was on his death entitled to 
the property sued for. That statement is made only for the pur¬ 
pose of raising the question which is for their Lordships* consider¬ 
ation on the Statutes of Limitation. It appears, however, upon 
the special case, that before and at the time of the death of 
Mohummed Tuffuzool Hossein Khan, one Khan Buhadoor Khan 
was in the actual possession of the property. That person became 
a rebel, and in May, 1858, his property was seized by the Govern¬ 
ment as forfeited on the ground of his rebellion. At the lime of 
their father’s death, and of the forfeiture of the property, the 
Appellants were minors. The elder Appellant became of age in 
1861, and the younger in February, 1864. The present suit was 
brought on the 1st of May, 1865, and at that time the elder 
Appellant had b^en, as appears from these dates, of age for four 
years, and the younger Appellant for upwards of a year. 


The Act of Limitation which is relied on by the Government is 
Act IX. of 1859. That Act was passed for the special purpose of 
providing a Court for the adjudication of claims by innocent per¬ 
sons upon the property of rebels which had been forfeited to the 
Government. It established a special Court, consisting of three 
Commissioners, and suspended the action of all other Courts in 
respect of such claims. Special modes of proceeding are estab. 
lished, and various clauses in the Act relate to that special course 
of procedure. But there are provisions in the Act which relate 
not merely to the Court so established and the procedure under it 
but are of a general character, and apply to the property forfeited 
in whatever Court the claims may be made regarding it. One of 
those clauses is clause 16, which provides, “Whenever any person 
shall have been convicted of an offence for which his property was 
forfeited to Government, no Court has power in any suit or pro¬ 
ceeding relating to such property to question the validity of the 
conviction.” Sects. 17 and 18 are also clauses of a general nature, 
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and so it appears to their Lordships is clause 20, which contains 

the limitation on which the Government rely. The clause is this •. ^ 

“Nothing in this Act shall be held to aftect the rights of parties mohummud 

„o^ charged with any offence for which upon conviction the pro- Buhaooor 

perty of the offender is forfeited in respect to any property attached 
or seized as forfeited or liable to be forfeited to the Government; 
provided that no suit brought by any party in respect to such 
property shall be entertained unless it be instituted within the 
period of one year from the date of the attachment or seizure of 
the property to which the suit relates.** 


Buhadoor 
Khan 

V. 

the 

COLLECTOR 

OF 

Bareilly. 


It was suggested that this limitation was meant to apply only to 
claims prosecuted before the Court of Commissioners established 
by the Act, and it was contended that the Act was of a temporary 
nature, and that its provisions fell with the purpose for which it 
was passed. But the Act is not made temporary by any enactment. 
It was in part repealed by the general repealing statute of 1868. 
that is Act VIII. of 1868, and the mode of repeal is significant. It 
is not altogether repealed, for the general clauses to which I have 
referred, including clause 20, are saved from the operation of the 
repealing Act. The repeal and saving are both found in the 
schedule to Act VIII. It is clear from their being thus saved 
that these clauses were at that time considered by the Legisla¬ 
ture to be of a general nature, affecting claims to property which 
had been forfeited before whatever Court those claims might be 


prosecuted. 

The words are perfectly plain,—-no suit brought by any patty in 
respect of forfeited property shall be entertained unless it he insti¬ 
tuted within the period of a year from the date of seizure. It is 
true that this limitation is introduced by way of proviso. But 
their Lordships think that, looking at the various parts of the Act 
and gathering the purpose and intention of the Legislature from the 

whole, this was a substantive enactment ; and that, although it 

appears under the form of a proviso, it was a limitation intended 
by the Legislature to apply to all suits brought by any persons in 
respect of forfeited property. 


Assuming then that the case is within the Act, their Lordships 
will consider the other objections which have been raised. The 
answer lirst put forward was that this limitation could be held only 
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J.C. to apply to some right, title, and interest—using the words of the 

1874 ordinary execution Acts—of the rebel himself. Now it is obvious 

Mohummud cannot be the right construction of the Act. It would be 

a wholly insensible enactment if it were, because the Act assumes 
that the interest of the rebel is forfeited, and it is only in respect 
of claims other than his that this limitation could operate. The 
Act is declared not to affect the rights of parties in respect of the 
property seized. “ The property”Js the thing seized as forfeited, 
whether it be land or a jewel, and the right referred to is the 
right of an innocent party, other ,than the right of the rebel, in that 
property. 


V. 

the 

Collector 

OF 

Bareilly. 


Another contention, which seems to have been the only one 
urged in the High Court, as far as it appears from the judgment, 
is, that a saving with respect to parties under disabilities must be 
taken to be by equitable construction implied in this clause. 
Their Lordships however think it is impossible that any Court can 
add to the statute that which the Legislature has not done. The 
limitation is enacted in plain and absolute terms. The Legislature 
has not thought fit to extend the period which it has prescribed to 
persons under disability. Where such enlargements have been in¬ 
tended, they are found in the Acts containing the limitation, as in 
the general Act. This Act contains no such saving, and their 
Lordships would be legislating and not interpreting the statute if 
they were to introduce it. 


It was said that the clauses in the general statute, Act XIV., 
1859, relating to disabilities might be imported into this Act, but 
this cannot properly be done. Act XIV. is a chde of limitation of 
general application. This Act is of a special kind and does not 
admit of those enactments being annexed to it. It is to be ob¬ 
served that if it could be done it would not assist the Appellants, 
because the limitation of Act IX, is one year only, and the saving 
in favour of minors in sect. 11 of Act XIV. would not bring them 
within time, as a year e'.apsed after they came of age before the 
bringing of the present suit. 

One other objection requires to be noticed, that this Act was not 
retrospective. Undoubtedly Mr. Doyne was able to suggest cases 
in which hardship might arise to personswho would not have a full 
year to claim before they would be barred under the provisions of 
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this Act, or even where the year might have elapsed between the 
date of the confiscation and the passing of the Act. Although 
hard cases may arise, their Lordships consider that the Act is 
plainly retrospective in its operation, and includes claims to 
forfeited property which had been confiscated pre\iously to its 

passing. tt- u 

Their Lordships are of opinion that the judgment of the High 

Court is right, and they must humbly advise Her Majesty to 
affirm it. 

Mr. Forsyth :—One of the questions is : “ Whether, if it shall 
be decided that the-Appellants or either of them is barred by limi¬ 
tation. the Government Respondent shall have any and what costs 

of this special case.’* 

After a disciisssion on this question,— 

Sir Montague E. Smith said. According to the course of their 
Lordships’ decisions the Government are entitled to the costs. 
Whether they will think that under the circumstances they should 
enforce payment of them from the Respondent is for their con¬ 
sideration. 
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Solicitor for the Appellants ; IV. D. Oehme. 

Solicitors for the Respondents : Law ford & Waterhouse. 
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BRINDABUN CHUNDER SIRCAR CHOW-1 

DHRY, AND SRISH CHUNDER SIRCAR > Appellants; 
CHOWDHRY.^ 


AND 


BRINDABUN CHUNDER 
DHRY, AND Others , , 


DEY 


On Appeal the High Court of Judicature at Fort 'William^ 

in Bengal, 


Under the description “ putnee talook ” and “durputnee talook,’* it 
must be prima facif intended that the tenure called a putnee tenure was a 
tenure transferable by sale, and upon the creation of which it was stipulated 
by the terms of the engagements interchanged that in case of an arrear 
occurring, the estate might be brought to sale free from incumbrances. 
According to the effect of Act X. of 1859, s. 105, Reg. VIII. of 1819, ss. 8 
and II, and probably also of Reg. I. of 1820. the effect of the sale of such 
a talook for arrears of rent is to destroy all incumbrances which have been 
created by the putneedar, e.g. a durputnee tenure. 

The principal question in this appeal was whether the purchaser 
of a putnee tenure at a sale for arrears of rent due to the zemin¬ 
dar, can disturb the possession of the holder of the sub-tenure, 
called a durputnee, where it does not appear in evidence that 
the documents interchanged at the creation of the putnee ex¬ 
pressly reserved the right of selling or bringing to sale for an 
arrear of rent. 

The facts were shortly as follows :— 


•m 



V 


One Rutnessur Roy held a putnee of mouzah Jeebunnugger from 
the zemindars of the talook wherein that village was situated, and 
he was registered as such putneedar. 

Neither the Putnee lease nor any copy of it appeared in the 
record. 

In 1820 Rutnessur as putneedar, for a cash payment, granted to 
Ram Mohun DeyChowdhry (now represented by the Respondents) 

• Present THE RIGHT HON. SIR JAMES W. COLVILE. THE RIGHT HON. 

SIR Barnes peacock, The right Hon. Sir Montague E. Smith. The 
RIGHT Hon.sir Robert p.collier, ancf The right Hon. Sir Lawrence 

PEEL. 
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a durputnee of the mouzah at an annual rent a little above the 
amount of the rent which he paid for the putnee^lease. 

In the durputnee was the following clause “If you neglect 
or default to pay the entire amount of rent by the end of the 
year, then, after the expiration of one month of the following 
year, I shall of my own authority take possession of the said 
mehal, against which you shall have no complaint. 
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In the year 1861 the zemindars of the village (now the Appel- Chowdhrv 
lants) instituted a suit for rent in arrear against the Dey Chow- 
dhrys (the Respondents), as being in possession on behalf of Rui- 
nessw' Roy, under circumstances into which it is not necessary to 

enter. 


The Respondents set up as defences that the Appellants were 
not really the zemindars, but that even if so the Respondents were 
durputneedars under Rutnessur Roy, and that the action ought to 
have been against him c-r his representatives. 

On the 6th of December, 1861, the collector dismissed the suit, 
on the ground that the Defendants were durputneedars, and that 
the action should have been against the putneedar Rutnessur 

Roy's heirs. 

The Appellants then brought an action (No. 343 of 1862, under 
Act X. of 1859) in the Collector’s Court against the heirs of Rut¬ 
nessur Roy for the putnee rents, and no defence having been 
taken, they, on the 30th of April, 1862, recovered judgment for 
the balance of Rs. 5,156 la. 3^. and costs, being rent for over 
eleven years, after giving credit for sums received. 

The heirs of Rutnessur Roy then brought a suit (No. 558 of 
1862, under Act X.) against the Respondents, and thereupon a 
petition was put in by the maharajah of Kishnaghur, in which he 
disputed the right of Rutnessur Roy or his heirs to the putnee. 
alleged that it was held benamee for himself (the maharajah), and 
alleged that the suit against Rutnessur^s heirs was a fraud upon the 
maherajah’s rights. 

The Respondents supported the position so taken on behalf of 
the maharajah, and the collector, on the 5th of September, 1862, 
considering that the Plaintiffs (the heirs of Rutnessur Roy) had 
not made out that they had any beneficial interest in the property 

dismissed the suit with costs. 
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The collector had on the Act X, decree obtained by the Appel, 
lants in suit No. 343 of 1862, against Hutnessur heirs, in the 
first instance directed the putnee to be sold ; but apparently upon 
the intervention of the maharajah, that direction was varied, and 
the Appellants were referred to a regular suit to enforce their 
decree. 

They thereupon instituted a regular suit, No. 6 of 1864, against 
the maharajah and the heirs of Rutnessur Roy, to establish the 
Appellant's claim to sell the putnee under the decree ; and in 
this suit the Principal Sudder Ameen, on the 3rd of March, 1864, 
decided that the Appellants were entitled to sue the putneedar 
whose name was registered; and he ordered the mehal to be/Sold 
for the arrears of rent and the maharajah to pay the costs of suit. 
The Respondents were not parties to the suit. 


In pursuance of such decree, and to carry out the decree of 
Act X. Case No. 343 of 1862, an execution proceeding. No, 51, was 
commenced, the Appellants being the Plaintiffs and the heirs of 
Rutnessur Roy being the Defendants ; and the decreed property 
was on the 11th of August, 1864, in conformity with the provisions 
of Reg. I. of 1820, and Act V'lII. of 1835 (l), put up for sale by 
the collector, and sold to the Appellants themselves through their 

mooktear, he being on their behalf the highest bidder. The 
.appellants were afterwards put in possession by legal process. 

In 1865 the Respondents brought the present action against the 

Appellants, the heirs of Rutnessur Roy, and the maharajah. 

The plaint sought “possession and mesne profits of a durputnee 
mehal by a declaration of title." 

It alleged collusion between the Appellants and the Roy*s, 
whereby, concealing the fact of the maharajah being the real put¬ 
needar, they had obtained a decree for rent against the Roys, 
under which the putnee was sold and the Appellants put in pos¬ 
session. 

The principal question in the suit turned, as above stated, on 
the interpretation of certain portions of the Revenue Regulations, 

The most material of these are the following :— 

Bengal Reg. VIII. of 1819. Preamble : “There has been created 


(i) This Utter Act merely provides that such sales shall be carried into effect 
by the collector. 
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a tenure, ... the character of which tenure is. that it is a talook 
created by the zemindar, to be held at a rent fixed in perpetuity 
by the lessee and his heirs forever ; the tenant is called upon to 
furnish collateral security for the rent, and for his conduct gene¬ 
rally, or he is excused from this obligation at the zemindar’s dis¬ 
cretion ; but even if the original tenant be excused, still m case of 
sale for arrears or other operation leading to the introduction of 
another tenant, such new incumbent has always in practice been 
liable to be so-called upon at the option of the zemindar : by the 
terms also of the engagements interchanged, it is amongst other 
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Stipulations provided,that in case of an arrear occurring, the tenure 
may be brought to sale by the zemindar, and if the sale do not 
yield a sufficient amount to make good the balance of the rent at 
the time due, the remaining property of the defaulter shall be 
further answerable for the demand. These tenures have usually 
been denominated putnee talooks, and it has been a common 
practice of the holders of them to underlet on precisely similar 
terms to other persons, who. on taking such leases, went by the 
name of durputnee talookdars; these again sometimes similarly 
underlet to seputneedars, and the conditions of all the title-deeds 
vary in nothing material from the original engagements executed 

by the first holder.” 


Sect. 3, cl. 2 : “ Putnee talookdars are hereby declared to pos¬ 
sess the right of letting out the lands composing their talooks in 
any manner they may deem most conducive to their interest, and 
any engagements so entered into by such talookdars with others 
shall be legal and binding between the parties to the same, their 
heirs and assignees; provided, however, that no such engagements 
shall operate to the prejudice of the right of the zemindar to hold 
the superior tenure answerable for any arrear of his rent, in the 
state in which he granted it. and free of all incumbrance resulting 
from the act of his tenant.* 


Sect. 8, cl. 1 ; “ Zemindars, that is proprietors under direct 
engagements with the government, shall be entitled to apply in 
the manner following, for periodical sales of any tenures upon 
which the right of selling or bringing to sale for an arrear of rent 
may have been specially reserved by stipulation in the engage¬ 
ments interchang'-d on the creation of the tenure. The exercise 
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of this power shalJ not be confined to cases in which the stipula- 
tion for sale may have been unrestricted in regard to time, but 
shall equally apply to tenures held under engagements stipulating 
merely for a sale at the end of the year, in conformity with the 
practice heretofore allowed by the regulations in force.*' 


Brindabun Sect. 11, cl. 1 : “ It is hereby declared that any talook or sale- 
^^Dky able tenure that may be disposed of at a public sale under the 
Chowdhry. rules of this regulation for arrears of rent due on account of it, is 

sold free of all incumbrances that may have accrued upon it by 
act of the defaulting proprietor, his representatives or assignees 
unless the right of making such incumbrances shall have been 
expressly vested in the holder by a stipulation to that effect in the 
written engagements under which the said talook may have been 
held. No transfer by sale, gift, or otherwise, no mortgage or other 
limited assignment shall be permitted to bar the indefeasible right 
of the zemindar to hold the tenure of his creation answerable, in 
the state in which he created it, for the rent, which is, in fact, his 
reserved property in the tenure, except the transfer or assignment 
should have been made with a condition to that effect under 
express authority obtained from such zemindar." 


Sect. 11, cl, 2 : *‘In like manner, on sale of a talook for arrears, 
all leases originating with the holder of a former tenure,if creative 
of a middle interest between the resident cultivators and the late 
proprietor, must be considered to be cancelled, except the autho¬ 
rity to grant them should have been specially transferred ; the 
possessors of such interests must consequently lose the right to 
hold possession of the land and to collect the rents of the ryots, 
this having been enjoyed merely in consequence of the defaulter’s 
assignment of a certain portion of his own interest, the whole of 
which was liable for the rent." 

* 

Act. X. of 1859, sect. 105 : “ If the decree be for an arrear of 
rent due in respect of an under tenure, which, by the title deeds 
or the custom of the country, is transferable by sale, the judgment 
creditor may make application for the sale of the tenure, and the 
tenure may thereupon be brought to sale in execution of the 
decree, according to the rules for the sale of under tenures for the 
recovery of arrears of rent due in respect thereof,contained in any 
law for the time being in force." 
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The Principal Sudder Atneen dismissed the suit of the Respon- 
dents. 

From this decree the Respondents appealed to the High Court. 
On the 7th of December, 1857. a division bench of that Court 
allowed the appeal and reversed the decree of the Principal Sudder 
Ameen. The decision of Mr. Justice Phear- was expressed m the 

following terms :— 

“ The substantial question in this case is, whether or not, on the 
sale of the putnee by the zemindar for arrears of rent, the putnee 
tenure passed into the hands of the purchaser free of the incum¬ 
brance upon it, which, in the shape of a durputnee tenure, had 

existed up to the time of the sale. 

“ It is admitted that the putnee tenure was, either by the title 
deeds or by the custom of the country, transferable by sale, and 
the sale in question was eHected in execution of a decree for 
arrears of rent, which the zemindar had obtained in the Collector’s 
Court, an application and order for that purpose having been made 
in pursuance of the provisions in that behalf of sect. 105. Act X, 
of 1859. The sale was, therefore, legally good and valid. What 

then passed by it ? 
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“ The words of sect. 105, Act X. of 1859, do not expressly say 
whether only the rights and interests of the judgment debtor in the 
tenure are to pass, or whether, on the other hand, the purchaser 
is to get the tenure free of all burdens. If the section had been 
entirely silent on the point, the first of these alternatives would, of 
course, have been presumed. But’this is not strictly the case ; 
the section refers in certain terms to the rules ‘for the recovery of 
arrears of rent due in respect thereof, contained in any law for the 
time being in force,'and \n ihe ca.^e oi Mahahooddin\. Futteh 
Ally ( 1 ), a full bench of this Court has decided that this reference 
in effect incorporates into Act X. the provisions of the then exist¬ 
ing law with regard to the sale of tenures for arrears of rent. 

“ From this decision, it follows, that in the case of the sale of a 
tenure for arrears of rent effected under sect. 105 of Act X. of 
1859, the tenure will pass free of incumbrances, or not, according 
as the same result would have followed if the same tenure had 


(i; Sutherland’s 7 Weekly Reporter, 260. 
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been sold for arrears of rent under the provisions in that behalf of 
any law which was in force at the time of the passing of Act X. 


^CHui?DER **Now at that time the sale of a tenure could only be free of 

Sircar incumbrances if it took place in accordance with the provisions 
Chowdhry 

I,, of Regulation VIII. of 1819, Sect. 8 of that regulation, as is 
^HUNDER*^ observed in the judgment of the full bench, points out the con- 
Dev ditions under which a tenure may be brought to sale within the 
ch owdh ry. regulation, and clause 1 of sect. 11 of the same regu¬ 

lation, declares that all such sales (subject to certain exceptions) 
should be free of incumbrances. Now the material condition pre¬ 
cedent to a sale being made within the regulation, as given in 
sect. 8, is *that, the right of selling or bringing to sale for an 
arrear of rent, may have been specially' reserved by stipulation in 
the engagements interchanged on the creation of the tenure.’ If 
this stipulation did not exist, the sale would not carry with it 
to the purchaser the benefit of the regulation. It is essential then 
to the Defendant's case, that this stipulation should have been 
made in the engagements interchanged at the creation of this 
putnee ; unless this was so, the title to the durputnee which the 
Plaintiff has made out, gives him the right to succeed in this suit. 
But there is no evidence whatever on the record to suggest that 
such a stipulation was made at the creation of the putnee ; there¬ 
fore, I think the lower Court has committed an error in dismissing 
the Plaintiff’s suit. 


“The Defendants argued before us that the sales referred to by 
sect. 11 of Regulation VIII."of 1819, were not limited by the 
words of sect. 8, but certainly included all the sales for arrears of 
rent of that peculiar tenure which is denominated putnee, and in 
support of this position they relied on clause 2 of sect. 3 of the 
same regulation. This runs as follows :— 


“ ‘2nd. Putnee talookdars are hereby declared to possess the 
right of letting out the lands composing their talooks in any 
manner they may deem most conducive to their interest, and any 
engagements so entered into by such talookdars with others shall 
be legal and binding between the parties to the same, their heirs 
and assignees ; provided, however, that no such engagements shall 
operate to the prejudice of the right of the zemindar to hold the 
superior tenure answerable for any arrear of his rent, in the state 
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in which he granted it, and free of all incumbrance resulting from J- 
the act of his tenant.’ 

“ But in truth the term putnee, as used in the regulation, con- 
tains in itself the very limitation in question. For the preamble sircar 
of this regulation, when describing the origin and character of the Chowdhry 
tenure ‘ usually denominated a putnee talook/ and stating the 
reasons which rendered it necessary to regulate and define the ^ 
nature of the property given and acquired ‘on the creation of such Ch owdh ry 

a tenure,’ expressly staled that by the terms of the engagements 
interchanged at that time it is amongst other stipulations pro¬ 
vided that in case of an arrear occurring the ‘ tenure may be 
brought to sale by the zemindar.’ Consequently, as it appears to 
me this argument fails to help the Defendants. 

'* In my opinion the decree of the Court below ought to be 
reversed, and the Plaintiff’s claim decreed with costs. 


Mr. Justice Bayley, the other Judge who heard the case, added 
the following remarks :—** I concur in this order, and in the view 
that the material point is in this case, that it should be shewn that 
there was the stipulation for the agreement between the parties 
for sale in the event of arrears. No such stipulation has been 
shewn. Thus there is an error in the Lower Ai)pellate Court’s 
holding that Plaintiff’s suit should be decreed.” 


From this judgment the appeal was preferred. 
The appeal now came on to be heard. 


Mr. Cowie, Q.C., and Mr. J . D. Belly for the Appellants :— 

The Legislature says that what are known as putnee talooks 
shall be saleable for arrears, in exercise of-the right of the zemin¬ 
dar, free from incumbrances, and we contend that in this case the 
durputnee tenure was annulled by the sale of the putnee. It may 
be said that by the judgment of the Judicial Committee in 14 
Moore’s Ind. App. Ca. p. 112 (l) recognising a decision of a full 
bench of the High Court at Calcutta (2), we are precluded from 
this contention. But in the case before the High Court, the 
original grant was made by an ijaradar, not a zemindar, and 

(i) Forbes, v. LutchmeePut Singhs (2) Skakaboodeen \. Futtek Aliy 

S. C. 17 Suth W. R. 19. 7 Suth W. R. 260. 
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therefore was not a putnee, and its terms were not known to the 
Court; but the Court decided that where a tenure is not expressly 
made saleable for arrears of rent by the documents by which it 
was created, it cannot be sold free from incumbrances. 

In the case in 14 Moore's Ind. App. Ca. p. 112, the sunnuds by 
which the tenure was created were found not to contain a power of 
sale, and it appeared that the tenure had been mortgaged, and the 
mortgagee had foreclosed, and had obtained symbolical possession 
by legal process, and had made such overtures for the payment of 
rent to the superior as dispensed (in the opinion of the Judicial 
Committee) with the necessity for any further tender. Notwith¬ 
standing which, the superior obtained a decree for arrears of rent 
by default in a suit against the heirs of the mortgagor, who wrong¬ 
fully kept possession, and he sold the tenure for a grossly inade¬ 
quate price. It was held that the sale was invalid, and the 
doctrine laid down by the High Court in the case cited, that in 
the absence of express stipulation the zemindar had no right to 
sell, was fully recognised. But those decisions were not pronounced 
in the case of putnee lalooks, and they are not inconsistent with 
our position that by the sale of a putnee talook for arrears, all in¬ 
cumbrances are annulled, for although the terms of the putnee 
grant have not been ascertained, it is of the very nature of a 
putnee talook to be saleable for arrears, and it must be presumed 
that it is made liable to sale by the instrument of its creation, and 
consequently that it is saleable, free from incumbrances, under 
sect. 8, Regulation VIII. of 1819. This clause, together with 
sect. XI. of the same regulation, clearly annuls the durputnee, 
and Act X, of 1859, sect. 105, by reference, incorporates the old 
law with itself. The zemindar, by sect. Ill clause 3f of Act VIII. 
of 1819, can bring the putnee itself to sale, not merely the right, 
title, and interest of the putneedar, though the latter is to be 
entitled to any excess in the proceeds of such sale beyond the 
amount of the rent due. Act VIII. of 1819, sect. 3. clause 2, 
enables putnee talookdars to let out the lands composing their 
talooks, and to enter into binding engagements, " provided that 
no such engagements shall operate to the prejudice of the right 
of the zemindar to hold the superior tenure answerable for any 
arrear of his rent, in the state in which he granted it, and free 
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from all incumbrances resulting from the act of his tenant." Here 
“ the right of the zemindar ” is spoken of as aright already exist¬ 
ing. We admit that if the zemindar had given the putneedar 
a power to create a durputnee tenure, he could not afterwards 
sell the putnee for rent, except subject to the durputnee ; but 
such a power is exceptional, and he who claims it must prove that 

it exists. 
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Mr. Doyne, for the Respondents :— 


It is not be taken without proof that the putnee tenure was 
liable by virtue of the pottah to be sold for arrears of rent. The 
Appellant who has purchased the putnee is himself the zemindar, 
and therefore ought to have the kobala which was given by the 
grantee of the putnee tenure, and which would of course shew 
whether the putnee pottah contained a stipulation that the tenure 
should be saleable for arrears. The definition of putnee tenure 
which has been referred to occurs merely in the preamble, and not 
in the enacting part of Regulation VIII. of 1819, and was inten- 
ded only to explain why the Legislature was induced to sanction a 
class of tenures which it had previously forbidden; it was not in¬ 
tended to limit the right of contract, but merely to sanction what 
it could not prevent, and to provide for the rights of all parties, 
the subject being one which much needed to be regulated. It is 
fair to look to the terms of the durputnee pottah, as shewing what 
were probably the contents of the original putnee pottah. In it 
there is no stipulation that the tenure shall be saleable for arrears. 
The preamble never intended to say that there was one undeviating 
form which is always to be presumed where the original is not 
produced. Wilson, Gloss., 410, inclines to the opinion that the 
word commonly written “ putnee,” bears relation to potla, a lease ; 
which would favour the view that these modern tenures always 
originate in written instruments, and therefore the instrument 
should be produced. Regulation VIIL, of 1819, is very strong 
against the lessee, but it provides for the observance of certain 
forms by the zemindar, and it did not intend to allow him to avoid 
all sub-tenures unless where that power had been expressly stipu¬ 
lated for. Regulation VIIL, of 1819, was intended to put putnee 
talooks on the same footing as other talooks, and to give the 
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]• C* zemindar the like remedies for his rent. The old Regulations 

1874 speak of talooks as leases. “ Talook ** means a dependency, and 

BRIN^BUN term “ talook " was used at a time when it had no legal 
CHUNDKR validity. An independent talookdar pays rent to the state, a 
Chowdhry dependent talookdar pays to the zemindar : 3 Harrington s Ana- 

lysis, 247. All the provisions of the regulations were intended 

BRINDABUN 

Chunder to help the zemindar to recover his rent, in order that he might 
CHowMRy. Government. It may be fairly doubted whether the 

Legislature intended the zemindar to sell for eleven years arrears 
of rent, or whether he was limited to his yearly kist. The Regu- 
lation of 1799 makes no difference between putnee and other 
talooks ; all talooks are there regarded as hereditary. In a recent 
case in the Privy Council it appeared that a putnee lease had 
been granted in which no words of inheritance were employed. 

[Sir Barnes Peacock :—The word “ putnee ** implies inheri¬ 
tance, just as a grant ** in fee *’ is sufficient without “ heirs.**] 


Mr. Cowict Q.C., in reply. 

The proceedings in the Courts in India were also commented 
on at considerable length by the counsel on both sides with refer¬ 
ence to the allegation of the Respondents that the decree under 
which the putnee tenure was sold had been obtained by collusion 
betvveen the maharajah and the heirs of Rutnessur' Roy. 

Their Lordships* judgment was pronounced by 
The Right Hon. Sir Barnes Peacock ;— 

This is a suit for possession and mesne profits of a durputnee 
mehal brought against the zemindar. The charge is that the 
zemindar in collusion with the heirs of Rutnessur Roy, who was 
said to be merely a benamee holder of the putnee talook, obtained 
a decree against them for Rs. 5,156 as arrears of rent of the 
said putnee, and that under that decree he sold the putnee, and 
having purchased it in his own name entered upon the estate of 
the durputneedar, treating the durputnee as having ceased to 
exist upon the sale of the putnee. 

With regard to the fraud their Lordships are of opinion that there 
is no sufficient evidence to satisfy a Court of Justice that there was 
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any fraud or collusion between the zemindar and the heirs of Rut- J- 
nessur, to allow the zemindar to obtain a decree against Rutnessur 
for arrears of rent which were not actually due. A strong fact brindabun 
against the supposition of fraud was this, that the zemindar origi- thunder 
nally sued the durputneedars for these arrears of rent. The dur- chowdhry 
putneedars in that suit set up as a defence that Rutnessur was the brindabun 
putneedar and that they were merely the durputneedars of the C«under 
mouzah. hence they said, the Plaintifls^ claim can be made against Chowdhry. 
Rutnessur and his heirs, and not against us. Now if the durput¬ 
needars at that time thought that the action ought to have been 
brought against the Maharajah of Kishnaghur, for whom they 
said Rutnessur held the estate benamee, why did they not say so 
in their defence ? They said. Rutnessur is the person liable for 
these arrears and you must sue him. Upon that the case went to 
trial in the Collector's Court; and the Judge who tried the case 
held that Rutnessur was the putneedar, and therefore that the 
Plaintiffs could not sue the durputneedars, and he dismissed the 
suit with costs, whereupon the zemindar brought an action against 
the heirs of Rutnessur for the arrears of rent, and it is that suit 
which is now charged as having been brought by collusion between 
the zemindar and Rutnessur for the purpose of injuring the durput¬ 
needars by fraudulently obtaining a decree for rent which was not 
due, and then selling the pntnee and avoiding the incumbrance of 
the durputnee. 


There being, then, no fraud in the case, the question arises, 
whether, upon the sale of the putnee, under the decree for renti it 
was sold free from the incumbrances which had been created by 
the putneedar, or, in other words, whether it was sold free from the 
durputnee. That depends upon the construction of sect. 105 of 
Act X. of 1859. That section enacts “ If the decree be for an 
arrear of rent due in respect of an under-tenure which by the title 
deeds or the custom of the country is transferable by sale, the 
judgment creditor may make application for the sale of the tenure, 
and the tenure may thereupon be brought to sale in execution of 
the decree, according to the rules for the sale of under-tenures for 
the recovery of arrears of rent due in respect thereof, contained in 
any law for the time being in force.” It has been held, upon the 
construction of those w^ords, “ according to the rules for the sale of 
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under-tenures,'* that the effect of Regulation VIII. of 1819, and 
I. of 1820, is applicable to cases of sales under decrees of rent made 
under this sect. 105 ; and then the question arises whether this 
was a sale for an arrear of rent due in respect of an under-tenure 
which by the title deeds or the custom of the country is trans¬ 
ferable by sale. 

The plaintiff in his plaint describes the tenure as a putnee 
talook, and his own tenure as a durputnee, and the point is,whether, 
under the description of “ putnee and durputnee,** it is to be pre¬ 
sumed that the putnee tenure was one such as is described as the 
tenure denominated a putnee by Regulation VIII. of 1819. In the 
preamble of that regulation—-which,as contended for by the learned 
counsel, it must be admitted is not an enactment but merely a 
recital, it is said,“ By the terms of the engagements interchanged 
it is, amongst other stipulations, provided, that in case of an arrear 
occurring, the tenure may be brought to sale by the zemindar and 
if the sale do not yield a sufficient amount to make good the balance 
of rent at the time due, the remaining property of the defaulter 
shall be answerable for the demand. These tenures have usually 
been denominatad putnee talooks." 


Their Lordships are of opinion that under the description “put¬ 
nee talook *' and “ durputnee talook ** it must be printa facie in¬ 
tended that the tenure called a putnee tenure was a tenure trans¬ 
ferable by sale, and upon the creation of which it was stipulated 
by the terms of the engagements interchanged that in case of an 
arrear occurring, the estate might be brought to sale. If so ac* 
cording to the terms of Regulation VIII. of 1819, the tenure 
might not only be brought to sale, but it might be sold free from 
incumbrances. By sect. 8 of Regulation VIII. it is enacted, 
“ Proprietors under direct engagements with the Government shall 
be entitled to apply in the manner following for periodical sales of 
any tenures upon which the right of selling or bringing to sale ** 
—not the right of selling or bringing to sale free from incum¬ 
brances but—“ upon which the right of selling or bringing to sale 
for an arrear of rent may have been specially reserved by stipula¬ 
tion in the engagements interchanged on the creation of the tenure/’ 
Then, by sect, 11, the eflect of such a sale is stated as follows ; 
‘ It is hereby declared that any talook or saleable tenure that may 
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be disposed of at a public sale under the rules of this Regulation 
for arrears of rent due on account of it, is sold free from all incum¬ 
brances that may have accrued upon it by act of the defaulting 
proprietor, his representatives or assignees, unless the right of 
making such incumbrances shall have been expressly vested in the 
holder by a stipulation to that efiect in the written engagements 
under which the said talook may have been held.” 
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It appears therefore to their Lordships that this was the sale of chowdhry. 
a talook transferable by sale, and upon which the right to sell ar¬ 
rears of rent was reserved in the engagements entered into by the 
parties. Consequently, according to the efiect of sect. 105 of 
Act X. of 1859 and sects. 8 and 11 of Regulation VIII. of 1819, 
and probably also of Regulation I, of 1820, the efiect of the sale of 
the putnee talook was to destroy all incumbrances which had been 
created by the putneedar, and consequently to destroy the particu¬ 
lar incumbrance which is mentioned in the plaint in this suit, 
namely, the durputnee of the plaintiff. 


Their Lordships, therefore, think that the suit was not maintain¬ 
able, and that the learned Judges of the High Court did not 
probably give sufficient effect to the recital of the preamble of'Re- 
gulation VIII. of 1819 and the enactments of that regulation, in 
holding that it did not appear that the putnee was a tenure upon 
which the right to sell for arrears of rents had been reserved by the 
contract of the parties. 


Under these circumstances it appears to their Lordships that the 
decision of the High Court was not correct, and they will therefore 
humbly recommend Her Majesty to reverse that decision and to 
affirm the decision of the Principal Sudder Ameen, with the costs 
of this appeal. 


Solicitors for the Appellants : Barrow & Barton. 
Solicitors for the Respondents: Lawford & Waterhouse. 
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and Others . . . 


AND 
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Respondents 


EX PARTE, 


An Appeal from the High Court of Judicature at Fort Williant, 

in Bengal* 

Where a purdanusheen lady, living apart from her relations and natural 
advisors,makes a deed in favour of a person wbohas on some occasions acted 
as her man of business, the strongest proof ought to be given by him that 
the transaction was a real and bofia fide one, and was fully understood by 

the lady whose property is dealt with. 

In a suit for setting aside deeds some evidence ought to be given by the 
Plaintiff in order to impeach such deeds ; and he is not entitled, merely on 
proof of heirship, to throw on the Defendant the burden of shewing a better 

title. 

Where a suit is brought for confirmation of possession and the setting 
aside of deeds by a person alleging himself to be in possession and to be 
heir, and he proves his heirship and that the deeds ought to be set aside, but 
fails to prove possession; the decree cannot be for confirmation of possession, 
but it should direct the deeds to be set aside, and should not be limited to a 
declaration of the Plaintiff*s title as heir. 

The Respondents were the brother and sister of oneMi<ss»maf 
Koodrutoonissayy^\iO was possessed of the property in dispute, 
which comprised a share in certain mouzahs and villages. 

Koodrutoonissa appears to have been on bad terms with the 
Respondents, who were her heirs, and for some years prior to her 
death she had ceased to reside with them, and had gone to live in 

the city of Patna, 

Koodfutoonissa died in the year 1864, and on the 23rd of April, 
1866, the Respondents filed their plaint in the Court of theprincipal 
Sadder Ameen of Zillah Gya against the Appellant, and against 
one Mookoondee Laf/, dated the 11th of July, 1861, and thereby 

the right HON. Sir James W. colvile. The Right Hon Sir 
Barnes peacock, The Right Hon. Sir Montague E. Smith, the Right 
Hon, Sir Robert P. collier, and The right Hon. Sir Lawrence Prkl, 




ibjbtAl^ appeals. 


193 


VOL. I.] 


claimed a confirmation of their alleged possession of the mouzahs 
therein described and specified, and also the reversal of a certain 
summary proceeding of the 3rd of February, 1866, and the setting 
aside of a deed of sale dated the 23rd of July, 1861, and a mooh- 
tearnamah of the 11th of July of the same year, which two 
last-mentioned documents they alleged to be fraudulent and 

fabricated. 

The deed of sale purported to convey to the Appellant the whole 
interest of Koodrutoonissa in the property in dispute, in considera¬ 
tion of the sum of Rs. 39,500. The mooktearnamah purported 
to appoint Mookoondee Lall the agent of Koodrutoonissa for the 
purpose of executing the deed of sale, which was executed by him. 
but which also bore the signature oiKoodruioontssa.The summary 
proceeding referred to was a judicial order whereby the claim of a 
judgment creditor of Koodrutoonissa, seeking execution of his 
decree against the property in dispute as being her property, was 
refused on the objection of the Appellant as intervenor, on the 
ground that the property had been conveyed to the Appellant by 

the said deed of sale. 

The plaint alleged that Koodrtitoonissa had never executed the 
deed of sale or the mooktearnamah; that she had remained in 
possession of the property in question until her death, and had 
been succeeded therein by the Respondents, who were alleged to 
be then in possession (under a certificate which they had obtained 
under Act XXVII. of I860) of all the moveable and immoveable 
property of the deceased. 

The Appellant,by his Written Statement, insisted that the Plain¬ 
tiffs were not in possession, and therefore could not sue for the 
confirmation of their possession ; that the summary order of the 
3rd of February, 1866, was conclusive and binding on the Plaintiffs; 
that the Defendant was in possession under the deed of sale of the 
23rd of July, 1861 ; that that deed was proved to be valid by the 
admissions of Koodrutoonissa herself, and by other evidence; that 
the certificate of administration of the estate of Koodrutoonissa 
was no proof of the Plaintiffs’ possession of the property in 
dispute; and that the right of the Defendant to such property had 
already been established by judicial decision. 

The chief allegations of the Respondents, in a Written State- 
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ment which they filed, apparently by way of replication, were:— 
That at the time of the execution of the deed of saleKoodrutoonissa 
was lying ill and insegsible in the Defendant’s house; that she 
was not in debt; that a claim mentioned in the deed as due by 
Koodrufoonissat and as making the sale necessary, was less than 
the sum stated in the deed, and had been discharged before the 
date of the deed of sale ; that the Plaintiffs were in possession of 
the property in dispute ; that Koodf'utoofitssat before the date of 
the deed of sale of 1861, had lost her old seal, and had substituted 
another for it, and that the deed of sale was not sealed with the 
substituted seal; that Koodrxitoonissa lived and died in the Defen¬ 
dant’s house ; that the sale was improbable and unreasonable; 
that the Defendant was not possessed of means to make such a 
purchase. 

The principal issues framed in the cause were as follows:— 

Did Mussumat Koodrutoonissa Begum, the Plaintiffs* ancestor, 
really execute the power of attorney for effecting the sale in favour 
of Afoofeoo«dee Lrt'//, dated the 11th of July, 1861, or not? And 
did the said mooktear, acting under that power, execute a deed of 
sale in favour of Tacoordeen Teivarry, Defendant, after receipt of 
consideration, or not ? 

Are the Plaintiffs, or is the Defendant Tacoordeen Tewarry^ in 
possession of the disputed properly? If the Defendant be in 
possession, can a suit lie for confirmation of possession ? 

The nature and scope of the evidence adduced on each side will 
sufficiently appear from the judgments. 

The cause came on to be heard before the Principal Sudder 
Ameen,who pronounced the dred of sale to be false and fraudulent, 
holding that Koodrutoottissa Begum continued in possession of the 
property during her life, and that the Respondents, and not the 
Appellant, got possession after her death. 

He therefore decreed that the Plaintiffs’ possession should be 
confirmed in the property in dispute, and that the deed of sale and 
the power to execute the deed, alleged by the Appellant, anjj. 
dated respectively, the 23rd of July. 1861, and the 11th of July 
in the same year, and the summary proceedings of the 3rd of 
February, 1866, should be set aside with costs. From this decision 
the Appellant appealed to the High Court. 


VoL. I.l INDIAN APPEALS. 

The appeal was heard by Mr. Seion-Karr and Dwarkanaih 
Mitter, two of the Judges of that Court, who pronounced their 

decision on the 13th of August. 1867. 

The judgment contains the following passages :— 

“The pleaders for the Appellant have raised the two following 

points for our decision :— 

“ 1st—That the Plaintiffs, Respondents, have utterly failed to 
prove their alleged possession; and their suit, being for confirma¬ 
tion of possession, ought therefore to be dismissed. 

“ 2nd.—That the Appellant has satisfactorily proved his plea of 
purchase, and the genuineness of the mooktearnamah and bill of 
sale relied upon by him in support thereof. 

“ With reference to the first point we observe, that whilst we so 
far agree with the Appellant, that the Respondents have failed to 
prove their allegation of possession, we cannot, upon that ground, 
dismiss the whole suit. We are unable to accept the finding of 
the Court below, that the Respondents have succeeded in shewing 
that they were in possession of the property in suit, at any time 
previous to the institution of this action. We have carefully gone 
through the evidence produced by them to establish this point, 
and are clearly of opinion that this evidence is wholly insufficient 
to give any satisfaction to our minds. We cannot believe that, if 
the Respondents were in possession at any time since the death 
of their ancestor, Koodi'utoonissa Begum, they could have possibly 
failed to produce documentary evidence to prove this possession, 
when the Appellant has been distinctly challenging them to do so. 
The property in suit is considerable and large; upon the Respon¬ 
dents own shewing it extends over 200 villages. 

“if they were really in possession of these villages for the period 
of two years that has elapsed from the date of Koodrittoonissa's 
death to that of the present suit, their means of proving such pos¬ 
session must have been abundant. Not a single pattah, kablihat, 
jumma wasil-bakee, or other collection paper, has been produced; 
and, if the allegation of the Respondents had any foundation in 
truth, masses of such evidence,which is the invariable concomitant 
of actual possession in this country, would have been forthcoming. 
But be this as it may, the fact of their having failed to produce a 
'•^single ryot, tehsildar, or putwary, or even a neighbour, to prove 
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this important point in their case, is a difficulty which we think it 
nearly impossible for them to get over. They have produced a 
number of witnesses it is true; but, even if the testimony of these 
witnesses were not open to other objections of a grave character, 
we do not think that it can supply the defects pointed out above 
. . . . Our finding, therefore, is. that the Respondents have utterly 
failed to prove their alleged possession, and that, therefore, they 
are not entitled to a decree for confirmation of possession. But 
because we are unable to give them the ‘ consequential relief * 
they have prayed for, we do not see any substantial reason why 
we should not make a binding declaration of right between them 
and the Appellant in this very case. It has been contended that 
we have no power to make such a declaration in the present suit ; 
but we cannot accept this contention as correct. Sect. 15 of the 
Procedure Code, which is set out in extenso (l), expressly gives us 
such power. The case before us falls within the express wording 
of the second part of this section. The Plaintiffs, Respondents, 
had asked for the confirmation of their possession in the property 
under litigation. This relief we have seen we are not in a position 
to give to them ; but the law gives us full power to make a bind¬ 
ing declaration of title between the parties to the suit ; and 
we fail to perceive any reason why we should not exercise this 
power in this case, if we think that justice requires it. The words 
* without granting consequential relief clearly indicate that the 
Civil Courts can grant the one sort of relief, though they might 
not be able to grant the other. The law leaves it in the discretion 
of the Court it is true ; but we are clearly of opinion that this is 
one of the fittest cases in which such discretion ought to be exer¬ 
cised. ft is admitted that the Respondents are the heirs-at-law to 
the deceased Koodr'utoonissa Begum. If the deeds propounded 
by the Appellant are not good and valid deeds, as contended for 
by the Respondents, the latter are the undoubted owners of the 
property in suit. An issue regarding the genuineness and validity 
of these deeds has been already joined and decided between the 

(i) “ No suit shall be open to objec- ('curt to make declarations of 

tion on the ground that a decla- right rc/Ma/// granting consequential 

ratory decree or order is sought thereby, relief.” Act VIII. of 1859. s. 15. 
and it sAa// imofut for the Civil 
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parties in the Court below; and no satisfactory reasons have been 
shewn to us to justify our interference with the exercise of a dis¬ 
cretion which the law has clearly vested in that Court. It is true 
that the Respondents have failed to prove one of the material 
averments in their plaint; but this can hardly be taken to be an 
all-sufficient reason for depriving them of the entire relief they 
have obtained from the Court below, because we find that they 

are not entitled to a part of it. 

“ With regard to the second point raised before us in this appeal, 
we are clearly of opinion that the Court below has come to a right 
conclusion. We are unable to concur with the Lower Court m 
thinking that the Respondents have given any evidence on this 
point upon which we can safely rely. The allegations made by 
them in their written statements, that Koodt'utoonissa was in a 
-tate of insensibility at the time of the alleged execution of the 
documents in question, that she had lost her old seal and prepared 
a new one, and various others of a similar description, are not 
supported by one tittle of reliable evidence. 
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“ But the rejection of the evidence produced by the Respon¬ 
dents cannot in any matter rectify the utter failure of proof on 
the part of the Appellant upon the question now in controversy 
before us. We cannot agree with the pleaders of the Appellant in 
holding that the onus of proof, with regard to this question, lies 
upon the Respondents. Koodt^iitoonissa was the undisputed owner 
of the property in suit, and, as we have already observed, the Re¬ 
spondents have a prima facie title to the same, which it is incum¬ 
bent upon the Appellant to rebut by proving a better one. Which 
party would lose if no evidence were given on either side ? Un¬ 
questionably the Appellant. The case would have been different, 
if this were a criminal prosecution for forgery ; but, in a civil suit 
like the present, each party is bound to prove the title upon which 
he relies. The Appellant is bound to make out a prirna facie case 
with reference to his asserted title by purchase, and, until he has 
succeeded in doing so, the fact of his opponent’s failure to produce 
any reliable counter-evidence, would only justify the conclusion 
we^iave already arrived at, that the present is one of those unfor¬ 
tunate cases in which false evidence has been foolishly resorted to 
for the purpose of strengthening a good cause. In disposing of 
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this issue, however, we shall make use of such facts only as are 
either admitted or undisputed by the App“llant himself. It is 
admitted that the alleged vendor of the Appellant was a purdanu- 
sheen native lady of rank and wealth. The property in suit, upon 
the Appellant's own shewing, is worth Rs. 39,500 or Rs, 40,000 
nearly in round numbers. Even if we believe the witnesses pro¬ 
duced by the Appellants, that she was not so strict in her adhe¬ 
rence to the purdah custom as ladies of her rank and position in 
life usually are, we have still the right to demand from the Appel- 
lant a tolerable amount of satisfactory evidence to prove that the 
deed relied upon by him really emanated from her. It is also 
admitted that she had left her family house at Hossenahad, and 
was residing at the time of the alleged execution of the deeds in 
question in the city of Patnot apart from her friends and relatives. 
The Respondents have been throughout contending that she was 
living in the house of the Appellant, and under his control and in¬ 
fluence. The Appellant has strenuously repudiated this assertion; 
but as he has failed to give us any information about the house in 
which she was actually living, and the relation in which he stood 
towards her, previous to the date of this transaction, we might 
fairly assume that she was living in an unknown house,and that the 
Appellant dealt with her precisely in the same way as a stranger 
would have done under ordinary circumstances. It is also admit¬ 
ted that about this time a litigation was going on between her 
and the Respondents, who are her own brother and sister, 
regarding her title to the very property which the latter are now 
claiming, after her death, as her heirs-at-Iaw. No information 
has been given to us by the Appellant, or by his witnesses, as to 
the party who was conducting this litigation on her behalf, nor 
has it been, in any manner, suggested to us that she had any 
relative, friend, or confidential adviser living with her permanently 
or otherwise, in order to look after affairs in Court or out of 
Court. Under such circumstances the ends of justice imperatively 
require that a party pleading a purchase from her of property 
which is admittedly of such considerable vaue, should prove it by 
the most cogent and trustworthy evidence. Let us now examine 
the evidence produced by the Appellant to prove his case.. 

“ It is wgste of time to comment upon such witnesses, and we, 
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therefore, do not feel the slightest hesitation in rejecting their 
evidence as utterly unworthy of credit. 

“ We wish to say a word about the consideration money before 
we go to the documentary evidence that has been so strongly 
pressed upon us by the pleaders for the Appellant. The Respon¬ 
dents have been throughout challenging the capacity of the Appel¬ 
lant to raise such a large sum of money as Kp. 40,000. We have 
not got a shred of evidence to satisfy us, in any manner, that the 
Appellant was really capable of raising such a large amount. The 
deeds recite that the consideration money was actually paid on the 
dates thereof, whereas the witnesses of the Appellant try to prove 
that it was not paid until after the registration of the conveyance, 
when the money was brought in an unknown number of bags by 
the servants of the App-^llant from his own house to that of the 
alleged vendor. Not one of these servants has been produced as a 
witness ; and if we reject the evidence of those who have been 
called to prove this fact, we have not the slightest reason to 
believe that these bags were anything but imaginary ones. 

“ As to the documentary evidence, it consists of the following 
exhibits 

“ 1. A petition, dated the 8th of January, 1862, filed by the 
Respondents in reply to another filed by the Appellant of a 
previous date. 

“2. A petition alleged to have been filed by Kiidfutoonissa 
Begum, dated the 21st of May, 1863. 

“ 3. Another petition also alleged to have filed by her, dated the 

23rd of January, 1862. 

'* 4. A written statement alleged to have been filed by the lady, 
dated the 24th of April, 1863. 

“ 5. A few decrees under Act X of 1859, obtained by the Appel¬ 
lant during the lifetime of the lady. 

‘^Much stress has been laid before us on the first mentioned docu¬ 
ment. The following were the circumstances under which the 
Respondents had filed it in Court. A suit was going on between 
the Respondents and their ancestor, Koodrutoonissa Begum,iov the 
very property now under litigation. Whilst the Respondents were 
disputing the lady’s title in this suit, the Appellant came forward 
as an intervener, and asked the Court to substitute his name in the 
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place of the lady's, upon the strength of the instruments he has 
now propounded before us. The Respondents filed the petition 
in answer to the Appellant's prayer for substitution. They at¬ 
tacked the title of K’ood/'fifooniss^r, and asserted their own; and in 
one part of this petition they remarked that the conveyance put 
forward by the Appellant was 'another* fvBMd of Koodrutoonissat 
who, they said, even at that time was living in the house and under 
the control of the Appellant. It cannot be contended that the 
Respondents are in any way bound by this so-called admission ; 
and as a mere piece of evidence, what is its value? It might have 
been the impression then in their minds that the Appellant had 
used improper influence in making her seal and sign the convey¬ 
ance, and in inducing her to put it forward in fraud of their own 
claim ; but how does this fact assist the Appellant's case ? Even 

if we had any evidence to satisfy us that the seal and signature 

* 

were hers, and that Tacoordeen^ the Appellant, had prevailed over 
her to put forward a sham conveyance, what effect would it have 
upon the issue we are determining? What becomes of the reality 
of the purchase relied upon by the Appellant? And if this reality 
is not established, what becomes of his title to the properly in 
suit ? We are far from saying, however, that there is a single 
atom of reliable evidence to satisfy us that the mere execution of 
the deeds even has been duly proved. It may be that the Appel¬ 
lant having the lady under his control got her to sign and seal 
blank papers without knowing what their contents really were. 
Ihis is the real contention of the Respondents, however much 
they might have disfigured it by false assertions and false evidence. 
But if we reject the case set up by the Respondents, the Appel¬ 
lant is not legally or justly entitled to depart from his own case 


and fall back at the last moment upon that of his antagonists. It 
has been said that the Respondents could have easily blown up the 
scheme of the Appellant by giving timely information to the lady 
herself, who was then alive. But we are unable to perceive the 
force of this argument. The Respondents were then fighting with 
KoodrntoonissahersQ\i\ it is not suggested that they had any ac¬ 
cess to her, and if they had, it cannot be said that they were any 
way interested at that time to give her information about the fraud 
with which they were charging both her and the Appellant. The 
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other documents, purporting to contain admissions of the lady her¬ 
self, are equally worthless, if not more so. No evidence has been 
given that these admissions had emanated from her. It has been 
contended that these exhibits being authenticated copies of peti¬ 
tions and written statements, filed in Court, ought to be accepted 

as good prima facie evidence, which it is for the other party to 
disprove. We cannot adopt this doctrine as correct. No autho¬ 
rity has been shewn to us on this point, but even if there were, we 
think that the introduction of such a doctrine would be extremely 
dangerous in this country, particularly in the case of secluded 
females of rank. In the cause of a secluded female, law-suits are 
generally conducted by relatives or friends, where there are no 
relatives duly authorized for the purpose. Whatever petitions 
and pleadings therefore are filed in their names, must have at 
least passed through more than one channel. The vakeel acts 
upon the authority of the mooktear, and the inooktear upon the 
strength of his mooktearnamah. Who were the mooktears who 
caused these exhibits to be filed in the name of the deceased lady? 
Where the genuineness and bona fides of such exhibits are disputed 
by parties competent to do so. the person who relies upon them 
ought to prove them by evidence. The Appellant has failed to 
produce any evidence to prove these documents, and we reject 


them as wholly unproven. We wish to make one remark regard¬ 
ing these so-called admissions. Exhibit No. 4 is a written state¬ 
ment purporting to have been filed by Koodrntoonissa in a suit 
in which she was fighting with one Jtigeeroonissa [Syedooiiissa]^ 
who was then disputing her title. In this written statement she 
is made to say in one place, that she had *bulkay* (t'athet') sold 
her property to the Appellant, mentioning him by name. This 
written statement is verified by one Bohun Lalh acting as an 
authorized agent on her behalf. Rohun tail has been examined 
as a subscribing witness to (he conveyance, and strange to say the 
Appellant did not ask him a single question about the genuineness 
of this exhibit, or about Rohun s authority to verify it on the lady*s 
behalf. What he was said, however, is quite sufficient to prove 
that it was the concoction of the Appellant himself, if we believe 
the testimony of the witness on this point. He has stated that he 
was the mooktear of the lady before the date of the conveyance, 
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and that he has been acting as the niooktear of Tacoot‘deein since 
that date. We find him even now carrying on five unsuccessful 
suits for rent in connection with this very property as agent and 
kurpurdauz of the Appellant. It is unnecessary for us to state 

anything further regarding the other I wo exhibits, Nos. 2 and 3, 
and we therefore dismiss them by remarking that if any of those 
documents does really contain the genuine seal of Koodrutoonissa 
Begunit the Appellant must have been very unfairly and impro¬ 
perly using that seal to serve his own interested motives. 


” The .Vet X decre^^s are also of no value. The Appellant has 
not given any satisfactory evidence to prove that these decrees 

were obtained in a bona fide manner. His evidence regarding his 

possession either during the lifetime of Koodrtitoonissa,or after her 
death, is as valueless as his opponents’; and there is nothing to 
shew that anything was actually done under these decrees beyond 
certain proceedings in paper. In Special Appeals Nos. 3050 
3051, 3052, 3053, and 3054 of 1866, that have been heard along 
with this appeal at the special request of the Appellant, we find 
that both the Lower Courts have found that disputes have been 
going on between the parties for the collection of rent ; and 

that the Appellant had failed to establish his right to receive it. 

From whatever point of view we look at the case of the Ap¬ 
pellant we find it to be entirely unsupported by any reliable 
evidence. 


We therefore hold that the decree of the Court below ought 
to be reversed so far as it declares that the Respondents are 
entitled to be maintained in the possession of the property in suit, 
and we confirm it to the extent of declaring that the Respondents 
are the rightful owners of that property. The costs of the Lower 
Court will be borne by the parties themselves, but the costs of this 
appeal must be paid by the Appellant to the Respondents with 
interest at 12 per cent, per annum.” 


The appeal now came on to be heard ex pat‘te. 


Mr. J, D. Sell^ for the Appellant :— 

Both the Indian Courts have decided against the validity of the 
deed, which-the Plaintiffs in this suit (now the Respondents) sought 
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to set aside : but the findings on fact which formed the basis of the 

judgment of the Principal Sudder Ameen were not adopted by the ^ 
High Court, and the decisions of the two Courts do not proceed tacoor- 
on the same reasoning. The documentary evidence was not suffi- 
ciently noticed by the High Court. The documentary evidence ^ 

shews that the mooktearnamah empowering Moo^ooudee La//to sved 

execute the deed of sale was not admitted to registration without 
the precautions which are usual in the case of documents purport* Kbah. 
ing to be executed by females of rank ; that the deed of sale was 
duly registered on its execution in July, 1861 ; that as early as 

January, 1862, it was referred to and expressly impugned in the 
course of certain litigation by the brother and sister of Kudm- 

toonissa, which proves that they were fully acquainted with it; that 
upon that and several other occasions petitions, in which the sale 
transactions were set forth and recognised, were presented, and in 
one instance a written statement in a suit filed by her through her 
mooktear. whose authority must be presumed to have been proved 
to the satisfaction of the Court; that the Appellant, in 1863 and 
1864, succeeded in enforcing his rights under the deed as landlord 
in several rent suits, which must have been known to the Respon¬ 
dents as sharers in the same land. Although Koodt^utootussa died 
between October, 1863, and August, 1864, the first attempt of the 
Respondents to dispute the title of the Appellants was not before 
the 3rd of December, 1864, when they presented, in a rent suit, a 
petition which does not appear to have been followed up; and 
though the Appellant was afterwards successful in other rent 
suits, the Respondents did not institute the present suit till April, 

1866. 


By the summary order of the 3rd of February, 1866, the claim 
of the present Appellant, as intervening under the deed, was given 
eflect to between him and an execution creditor of Koodrutoonissa^ 
The signature of Koodrutconissa to the mooktearnamah is unim¬ 
peached. 

The evidence given to the efiect that Koodt'niooitissahB.d occa¬ 
sion to borrow money is not rebutted by any evidence to the 


contrary. 

The Respondents’eontention was that Koodrutoonissa was in a 
state of incapacity, and that the seal on the deed of sale was not 
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the seal which she used at the time of its date. These state¬ 
ments were not proved, and the evidence as to the alleged pos* 
session by the Respondents was held by the High Court to be 
untrustworthy. 

The Court ought not to make a declaration where it is unable 
to grant consequential relief. The judgment of the High Court 
is wrong in throwing the onus of proof on the Appellant simply 
because the Respondents are the heirs. Heirs who are out of 
possession must prove the facts upon which they attack the pos¬ 
session of the Defendant. Our evidence in favour of the docu¬ 
ments impeached is at least fair pnnia facie evidence. The 
Respondents came to claim possession from us, and they have not 
proved that they are entitled to a decree in their favour. 


At the close of the argument their Lordships’ judgment was de¬ 
livered by 

The Right Hon. Sir Montague E. Smith :— 

This was a suit brought by the Respondents against the present 
Appellant, Tacoordecn Tewart‘y, for a confirmation of their pos¬ 
session of certain mouzahs ; and their plaint, which declared that 
their suit was for that confirmation, also prayed that it might be 
done after a reversal of a summary proceeding, and, which is the 
most important part of their prayer, after setting aside a fraudu¬ 
lent and fabricated deed of sale set up by the Appellant. The 
deed which is sought to be impeached is of the date of the 23rdof 
July, 1861. The Respondents are the hf^irs of Mussuniat Koodru- 
toonissay a purdanusheen lady, who some lime before her death 
seems to have had some dispute with her relatives, and went to 
reside in the town of Patna. The Appellant, Tacoofdeen Tewart^y^ 
was living in Patna \ and in the course of the evidence given 
in this suit, it was stated by the witnesses on the part of the Plain¬ 
tiffs, that Mt.ssumat Koodrtttoonissa went to live in his house, that 
she died there, and that he had acted on several occasions as her 
mooktear. The deeds which are impeached are a deed of sale of 
the mouzahs from the lady to Tacoot*deen Tewat'^yt professing to 
be made in consideration of a sum of Rs. 39,501 (a large part of 
which, namely, Rs.17,960, is stated to have been paid to a creditor 
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of the lady), and a mooktearnamah for the execution of that 
deed. 

When the case came before the Principal Sudder Ameen, evi¬ 
dence was gone into on both sides ; on the part of the Plaintiffs to 
shew that they were in possession of the property* and also to 
impeach the validity of the deeds on the ground that they were 
forged and fabricated, and that there had been no real sale from 
the lady to the Appellant. The Appellant went into evidence to 
shew that he had been in possession of the property subsequently 
to the date of the alleged deed, during the lifetime of the lady, 
and had continued in possession up to the time of the suit, and 
also to shew that the deeds were really executed, and that the 
consideration money had passed. Upon a review of the evidence 
on both sides, the Principal Sudder Ameen came to the conclusion 
that the Plaintiffs were in possession of the property, and that the 
deeds were fabricated ; and he made a decree confirming the 
Plaintiffs in the possesssion ; and directing that the deeds should 
be set aside. The Appellant appealed to the High Court, and 
that Court disagreed with the principal Sudder Ameen as to his 
finding upon the possession of the property. They thought that 
upon the whole of the evidence the Respondents had not proved 
their possession, and in fact, that the possession was with the 
Appellant. Being of that opinion, they reversed so much of the 
Principal Sudder Ameen’s decree as confirmed the Plaintiffs in 
their possession, holding that they had no possession which could 
be the subj'^ct of confirmation. The High Court then went into 
the consideration of the substance of the dispute; namely, whether 
the deeds were genuine deeds or not. In approaching that question 
they seemed to have assumed that they could only deal with it by 
way of declaration, and they came to the conclusion that they had 
power to declare the title to the estate, but could not give any 
substantive relief. Their Lordships think that they erred in 
coming to that conclusion ; the plaint prayed that the deeds 
might be set aside, which is a prayer for substantive relief, and the 
Principal Sudder Ameen was quit right, when he came to the 
conclusion on the facts that the deeds ought to be set aside, in 
making a decree to that effect. However, the form in which the 
High Court considered the question does not really alter the sub- 
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stance of their decision. They, after a full and careful review of 
the evidence, came to the same conclusion as the Principal Sudder 
Ameen i namely, that these deeds had not been executed by the 
lady. 

It was contended by Mr. Bell, that the High Court ought not to 
have thrown the onus of supporting the deeds upon the Appellant; 
and perhaps the mode in which the High Court treat this question 
may not be strictly correct. In a suit for setting aside deeds, some 
evidence ought to be given by the plaintifi, in order to impeach 
the deeds he seeks to set aside ; but the Court seem to have 
regarded this suit has il it were an action of ejectment brought by 
the Appellants as the heirs of the deceased lady, in which, having 
proved that they were her heirs, the burden was thrown upon the 
Appellant to shew a better title. But although the Judges do not 

quite correctly state the principal of fixing the onus, their Judg¬ 
ment is substantially right, because the Plaintifis did not put their 
rase before the principal Sudder Ameen simply upon their title as 
heirs, and throw it upon the Appellant to prove a better title, but 
they did, by evidence, challenge the validity of the deeds. They 
called witnesses to shew the circumstances under which this lady 
lived, and to challenge proof of the consideration having passed 
which the deed alleges to have been given. It may be that the 
evidence is weak, hut the Appellant accepted the otius which that 
evidence prima Jade cast ppon him ; and he went into his whole 
case, and gave the evidence that he thought would best support it. 
Upon a review of that evidence, the High Court came to the con¬ 
clusion that it was utterly insufficient to establish the validity of 
the deeds under the circumstances of the case. 

Now the circumstances of the case are, that this lady was a 
purdanusheen, living apart from her relations ; whether in the 
house of the Appellant or not may not be distinctly proved, but 
certainly in a place where she was without those natural advisers 
which a lady, when she was going to part with apparently the 
whole of her property, ought to have around her. She, whilst thus 
alone and unprotected, is supposed to have made a deed in favour 
of a person who, on some occasions, acted as her man of business. 
According to the principles which have always guided the Courts 
in dealing with sales or gifts made by ladies in such a position, the 
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strongest and most satisfactory proof ought to be given by the per¬ 
son who claims under a sale or gift from them that the transaction 
was a real and bona fide and fully understood by the lady 
whose property is dealt with. So far from giving satisfactory evi¬ 
dence on these points, the Appellant has failed to produce that 
which clearly was within his power, and which ought to have been 
given even in an ordinary case of a sale that is at all impeached. 
It is alleged that the deed of sale was executed by the lady herself* 
and also by a mooktear called Mookoondee La//, who had a mook- 
tearnamah from her for that purpose. The mooktearnamah is 
hied, and appears upon this record*, but Mookoondee La//, the 
mooktear, who is supposed to have executed this deed, is not 
produced as a witness. Again, the execution of the mooktearnamah 
is supposed to have been verified by the nazir and three witnesses, 
the nazir having afterwards reported to the Principal Sudder 
Ameen, who registered the document. The nazir and those three 
witnesses have not been called. And, further, the writer of the 
deed of sale himself, who was present, according to the evidence, 
at the time when the deed was executed, is also kept out of the 
witness-box. The deficiency of this important evidence is attemp¬ 
ted to be supplied by the testimony of witnesses who say they 
were present at the execution, but who, as compared with those 
who would have been the authentic witnesses of the transaction, 
are not at all fit to be relied upon. Their Lordships also agree 
with the High Court that there is not trustworthy evidence of 
the payment of the purchase-money, either by satisfying the 
alleged claim of a creditor of the lady, or otherwise. 


The case on the part of the Appellant was attempted to be sup¬ 
ported by the evidence of proceedings which had taken place in 
the lifetime of the lady in rent suits, and in a suit in which there 
was a contest between the lady and her relatives. Documents in 
those suits referred to the sale, and authenticity is endeavoured 
to be given to the transaction in consequence of the lady herself 
having recognised it. But there is an entire absence of satisfactory 
proof that those documents, which are said to contain confirmatory 
evidence of the transaction, were executed by the lady, or that, if 
she did execute them, their contents were known to her. 
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On the whole, therefore, their Lordships entirely agree with the 
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substance of both the decisions below , that these deeds are not 
genuine, and ought to be set aside. 

Their Lordships think that the decree of the Principal Sudder 
Ameen was correct in form as well as in substance. The High 
Court, acting on their opinion that they could only make a decla¬ 
ration of title, whilst professing to confirm (except as to the pos¬ 
session) the Principal Sudder Ameen's decree, really vary its terms, 
by inserting a genera! declartion that the Plaintiffs are the 
rightful owners of the property, instead of the specific order that 
the deeds should be set aside. They reversed the decision of the 
Principal Sudder Ameen with regard to the possession—a reversal 
in which their Lordships concur—and added what follows in their 
formal decree, “and that so much of the decree of the said Court 
as declares that the said Plaintiffs are the rightful owners of 
the said property be confirmed.” Their Lordships think that 
as the plaint had prayed for substantive relief, namely, that the 
deeds should be set aside, the more correct form of decree is in the 
terms of that prayer. 


Their Lordships will, therefore humbly advise Her Majesty to 
vary the decree of the High Court by striking out so much thereof 
as purports to confirm the decree of the Principal Sudder Ameen, 
and to order that in lieu thereof so much of the last-named decree 
as ordered the deed of sale and the mooktearnamah to be cancelled 
and set aside be affirmed. 


Solicitors for the Appellant 


Watknis & Latfey. 
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rajah muttu ramaltnga setupati, 

Zemindar of Ramnad, 

THE LATE Zemindar RAMASWAMI SETU¬ 
PATI. AND Survivor of RANEE SETU- j- Appellant; 

PATI PARVATAVARDANI NAUCMEAR, I 
LATE Zemindar of Ramnad. Co-Pt-Aintiff, ] 


DECEASED 


J 


J. c.* 
1874 

/an. 16, 17, 
23, 24,28, 29; 

Mar(h 18. 


AND 


PERIANAYAGUM PILLAT, Guardian ofI 
RAMANADA PANDARAM, A Minor, HeIR “j. 
TO AMBALAVANA PILLAT, i.ate DefeN-| 

DANT,DECEASED.J 


Ou Appeal from the High Court of Judicature at Madras. 


The important principle to be observed by the Courts in dealing with the 
constitution and rules of religious brotherhoods attached to Hindu temples 
is to ascertain, if possible, the special laws and usages governing the particu¬ 
lar community whose affairs have become the subject of litigation and to be 
guided by them. The custom and practice in such matters is to be proved 

by testimony. 

A zemindar claiming a customary right to grant confirmation of the 
eleglion of a mohunt must prove the custom. 

An acknowledgment, taken in troubled times from the guardian of an 
infant mohunt, of a Zemindar’s customary right to control and remove the 
mohunt, is entitled to little, if any, weight as evidence of the custom. 

The superintending authority over religious endowments exercised by the 
old rulers of the country passed to the British Government ; and Reg. VII. 
of 1817, of the Madras Presidency^ merely defined the manner in which that 

power was thenceforth to be exercised. 

Reports made by collectors, acting under Reg. VII. of 1817, of the Madras 
Presidency, are not to be regarded as having judicial authority where they 
express opinions on the private rights of parties ; but being the reports of 
public officers made in the course of duty, and under statutable authority, 
they are entitled to great consideration so far as they supply information of 
official proceedings and historical facts, and also in so far as they are rele¬ 
vant to explain the conduct and acts of the parties in relation to them, and 
the proceedings of the Government founded on them. 


The zemindars of Ramnady in the district of Madras^ represent 
one of the principal benefactors of the richly-endowed pagoda of 

^Present'. _ THE RIGHT HON. SiR BaRNES PEACOCK, THE RIGHT HON. SlR 

MONTAGUE E. Smith, and The Right Hon sik Robert p. Collier. 
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J* /?awe 5 te»ar*ew, and the zemindar for the time being enjoys the title 

1874 of Setupati, or Lord of the Causeway by which pilgrims approach 
RaJah temple. He also claims the title of Dharmakarta (which be 

Ramal^ga as meaning trustee or superintendent of the allairs of 

Setupati the pagoda), and the right to appoint and to grant investiture to 
Perianaya- pandaram, or chief pri^»st of the temple. 

GUM PiLLA!. Jq the year 1857 the zemindar, the late Ranee Setupati Parva- 

tavardani Nanchear, filed her plaint in the Civil Court of Madura 


against the pandaram, Amhalavana Pillai, stating the gifts and 
claims of the family in respect of the pagoda, and alleging that the 
Defendant had not been duly appointed ; that he had not ma¬ 
naged the affairs of the pagoda under the superintendence of the 
zemindar, notwithstanding that in 1837 the person who was then 
the pandaram had entered into a special convention to do so. The 
plaint also charged the pandaram with misapplication of funds, 
and prayed that he might be removed from the management and 
might pay over a balance of Rs. 18,000 to the Plaintiff. 


The Defendant by his answer insisted that the pagoda owed the 
chief part of its wealth to other sources than the endowments 
derived from the zemindar; that the pandaram and not the 
zemindar was the dharmakarta, and that he had a right to appoint 
his own successor; that th^ instrument of 1837 set up by the 
Plaintiff was fabricated, and, at all events, invalid. He pleaded 
also the Statute of Limitations. 


(It may be here mentioned that while the suit was pending the 
Plaintiff adopted a son, the Appellant, who was associated with her 
as co-Plaintiff, and also survived her. The original Defendant died, 
and was succeeded by the Respondent.) 


The parties went into evidence, and certain depositions or state¬ 
ments made in 1815 or 1816 (the admissibility of which was dis¬ 
puted) were tendered to prove that several appointments and 
removals of pandarams had been made previous to 1793 by Muttu 
Ramalinga, the zemindar of the day, n rajah in whose time the 
country was in a disturbed state, and who was finally deposed bj’ 

the British Government. It was clearly established that in 1793 
he appointed a boy of the sacerdotal family of Tiltianayagam 
Ptllat to be pandaram* and look from the boy, through his guar¬ 
dian, a kararnamah, or engagement, in the following terms :— 
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“To M, R. Ry. Ka^ftakkal Avet*gaL 

“Kararnamah executed by Ramanadan^ son of TilUanayagani 
Pillait on the 25th Ady, in the year Pramadicha (l 1th August, 
1793). 

“ As you have been pleased to appoint me for the management 
of the affairs of the pagoda at Rameswaremy I will cause puja to 
be duly performed in the pagoda six times a day without delay, 
and get the monthly, annual, and other festivals affairs duly per¬ 
formed as usual ; I shall have the fixed wages of the servants and 
workmen of the pagoda paid to them without any difference, and 
make every one of the servants to attend to his duty regularly. 
If any one is absent I shall mark down his name in the absent 
book, and make a stoppage in his wages, and credit the same to 
the pagoda. I shall keep peace with the ryots in the villages 
attached to the pagoda, so as to effect proper cultivation, and use 
all the means I could to enhance the amount of profit. If any one 
in the pagoda, or any of the ryots in the villages, shall be found 
guilty, or if any case be brought by them, I shall stand impartial 
in deciding the case, and levy fine from the person found guilty, 
and carry the money to the credit of the pagoda. 

“ I shall deal in peace with those who are friendly with Satnas- 
ianam (Zeniindary\ and stand against those who are adversaries. 
In case of my dealing friendly with the enemies of the zemindary 
you may remove me and appoint another person in my room. I 
shall pay into the palace half of the profits realised in hundies on 
account of the puja of the goddess Raja Rajeswara Ammann. As 
a person belonging to the zemindary, I shall take every care to 
see the affairs of the pagoda performed efficiently. If I act impro¬ 
perly in these affairs T shall submit myself to the orders of the 
zemindar. 

“Thus do I execute this kararnamah of my free will, 

(Signed) '' RamanadanT 

This kararnamah was witnessed by ArunachaJam Kr\d Yegana- 
yagani^ officers of the pagoda. 

About the same time the zemindar issued a written order to 
all the officers of the pagoda, enjoining them to obey the new 
pandaram. 

In 1803 the government revenue in respfct of the zemindary 
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J. c. was permanently settled with the zemindar. The settlement 
1874 did not comprise any of the villages belonging to the pagoda. 

RaJah In the year 1815, the pandaram, who was appointed in 1793, 
RAMALmoA Venkatachellum claimed to succeed him, whereupon 

Setupati the zemindar, alleging that Venkatachellum had been unduly ap- 
Perianava- pointed by certain persons who had misappropriated and intended 
GUM PiLLAi. misappropriate the property of the pagoda, applied to the coU 

lector to issue directions that the said Venkatachellum should not 
be acknowledged as pandaram, and that the property of the 
deceased pandaram should be placed in charge of the Circar 
(Government). 

The collector issued an order, restraining Venkatachellum from 
acting as pandaram “ until further orders,’* but on the 23rd of 
July, 1816, after further invetligation, he issued another order, 
directing that Venkatachellum should be acknowledged as panda¬ 
ram of the pagoda, with all the usual honours and ofierings. It 
appears however, that he was not allowed exclusive control over 
the property and finances of the pagoda, but that he was ordered 
to conduct its affairs jointly with the Circar servants, and subject 
to the control of the sub-colLctor. At this time the pagoda was 
under attachment by the collector, with the sanction of the Board 
of Revenue, and the zemindary was also under attachment, because 
the succession to it was disputed ; but it was matter of contest in 
the cause at what dates they had severally been attached, or 
whether they had been attached together. 

In the year 1828, the litigation respecting the succession to the 
zemindary terminated by the judgment of His Majesty in Council, 
dated the 28th of April. 1828, in favour of Ramaswami Setupaiit 
who thereupon became Zemindar of Ramnad. 

In the year 1829, the attachment was accordingly removed, and 
the zemindary and its appendages formally handed over to 
Ramaswami Setupati^ in the following manner :— 

On the 30th of April, 1829, the collector informed the zemindar, 
Ramaswami Setupati^ that he had issued a circular order to all the 
amildars of the thirteen talooks of the zemindary, the tahsildars 
of the pagoda and choultry, and the other servants, directing them 
to act up to the zemindar's orders from the 1st of May. 

The zemindar was accordingly pul in possession of the zemin- 
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dary, together with all the pagodas (including the pagoda in ques¬ 
tion), and gave his formal receipt for the same, on the 14th of May. 
1825, in the following terms ; 


RaJah 

MUTTU 


“ As Henry Morris, Esq., the sub-collector of Madura, has put 
in iny possession the Zemindary of Ranuiadi and all the pagodas, 
choultries, &c., as also the accounts of the zemindary, and all the 

utensils, cloths, cattles, dhonies, *&c., of the pagodas and choultries, - 

this is to be held as the whole receipt for the same.” 


Venkatachellnm presented a petition to the collector, Mr.Vivash, 
praying that the pagoda and its appurtenances might be placed in 
his possession as pandaram according to usage, whereupon the 
zemindar set up a claim to the dharmakartaship or management 
of the pagoda, denying the claim of the pandaram. 

The pandaram also petitioned the authorities a.t Madras on the 
subject, by whom the matter was referred to Mr. Vivash to report 
upon ; and his report, dated the 20th of September, 1832, was as 

follows :— 



” To the President and Members of the Board of Revenue, Fort 

St. George. 

“ Gentlemen,— 

“ 1. With reference to the enclosed correspondence, I have the 
honour to report on the claim of [the pandaram of] Ranicsxvarefn, 
to the management of the Ranieswarem Devastanitm, and the 
villages and revenues with which that establishment is endowed. 

“ 2. The devastanum and chuttrums of Ranieswarem were 


assumed by Mr. Peter, with the sanction of your Board, in con¬ 
sequence of mismanagement by the pandaram, and entrusted to 
the superintendence of the head tahsildar of Raninad, and sub¬ 
sequently to the control of the sub-collector, who continued to 
manage the devastanum affairs until the Raninad zemindary was 
made over to Ramaswami Setupati,\.he zemindar, in the year 1829. 
The Ranieswarem Devastanum was entrusted to the zemindar’s 
management at the same time, as a temporary measure, in con¬ 
sequence of the sub-collector having been appointed to another 
part of the district, and the zemindar was the only responsible 
person to whom I could with propriety and safety entrust the 
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}■ C. management pending the determination of your Board as to pro- 
1874 visions for the future devastanum management. 

to 

KaJah *‘3. The late pandaram, of whose conduct Mr. Petet* complained 
Ramalinga in the year, 1815. and the present claimant appears by an 
Setupati order of Mr. Peter* to the head tahsildar, to have been nominated as 
Perianaya- his successor, although he w’as not allowed, as his predteccssor, ex- 
GUM^PmLAi. elusive control, he was ordered jointly with the Circar servants, to 

conduct the devastanum adairs. He now claims exclusive manage¬ 
ment. 

4. The Raninad zemindar, or, rather the manager in the zemin¬ 
dar’s behalf, urges his right to management of the devastanum 
aflairs on the ground that the late pandaram executed a deed to 
the former kurthakul. agreeing to abide by his control; it appears 
to me to be unnecessary to dwell upon this claim, as the JRarnes- 
warem Devastanum has never been managed by the zemindar 
since the date of the permanent sunnud, and before that period 
it is universally admitted that the pandaram in succession, con¬ 
ducted exclusively the devastanum aflairs. In Mr. Parish's time, 
attention was paid to the representation of Mungalaswiree Nan- 
chiar (l), relative to the misconduct of the pandaram, but this 
officer does not appear to have been placed by Mr. Parish in any 
way under the control of the zemindar. On general grounds, 
however, I think that the supervision of the zemindar is advisable 
to check abuses noted by I\Ir. Lushington and Mr. Peter, 

■ '* 5. I think, therefore, that the pandaram might, without objec¬ 
tion, be placed in immediate management of the devastanum of 
Rameswarem and its revenues, (hat the expenditure and the sib- 
bundy be arranged agreeably to a list, fixed with reference to the 
usual disbursements, and that the zemindar be appointed super¬ 
visor, with authority to interfere in controlling expenditure and 

to 

checking abuses ; and that periodical accounts of receipts and dis¬ 
bursements may be rendered to the huzur, for the purpose of 

preparing which, a huzur goomastah may be employed at Rames- 
wat'em. 

6 . Concurring with my predecessor, that control over the 
devastanum expenditure and the devastanum affairs, is necessary 

(i) /^auca Mungalaswiree Nauchiar, who. as zemindat. complained to the 
collector in 1809. 
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to preserve its revenues from spoliation, and to enforce a due per¬ 
formance of the necessary arid usual ceremonies; as the country of 
Ramnad \s under the management of the zemindar’s family, I 
would recommend that the zemindar be nominated to this duty, 
because th'=y are people of integrity and responsibility, and would, 
I have no doubt, discharge the duty of supervision with advantage 
to the interest of the devastanum and their own credit. 


J. C. 

1874 


KaJah 

MUTTU 

Ramalinga 

Setupati 

V. 

PERIANAYA* 

GUM PILLAI, 


“ 7. The revenues of the Rameswarem Devastanum are derived 


from 70i|- villages, the average revenue from which amounts to 
Rs, 46,463 3a. 0^., the proposed annual expenditure is Rs. 38,678, 
which will leave Rs. 7,785 2a. ^p. for the zemindar’s quit-rent and 


occasional failure. 


By an order of the Governor in Council, dated the 23rd day 
of October, 1832, the measure proposed in paragraph 5 of this 
report was approved and directed to be carried into effect, and, 
accordingly by an order dated the 14th of November, 1832, it was 
ordered that the said pandaram {Venkatachellum) should be placed 
in full and exclusive possession of the pagoda and the villages and 
property attached thereto. 

The zemindar, however (or the manager of the zemindary), 
delayed obeying the last-mentioned order, but made an attempt to 
obtain some share in the management of the pagoda, and addressed 
an arzi or petition to the then collector (Mr. Stdlivan), for this pur¬ 
pose. That officer, however, on the 28th of November, 1832, 
issued an order, which was as follows ;— 

“ To the Guardian of Ramnad. 

“ I have received and p^^rused the Arzi No. 14, addressed by 
you on the 23rd instant, to the eflect that the pagoda of Rames- 
warem and the villages attached to it, should not be put in the 
possession of the pandaram,and that your man and the pandaram’s 
man should jointly hold the management. Having examined the 
documents, &r., connected with the above matl'^r for several days, 
I wrote to the Board the circumstances under which the said pan¬ 
daram held the said pagoda and the villages attached thereto, for 
a long time prior to the attachment by the Circar. In accordance 
with the orders issued in this matter by the Government and the 
Board, you were ordered to allow the pandaram to hold the said 
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J.C. pagoda, &c. You should do so immediately. The delay is unfair. 
1874 You wrote that your servants also should be employed together. 


Rajah 

MUTTU 

ramalinga 

Setupati 


This will create a great disturbance. Therefore the custom must 
be followed up. Nothing can be done contrary to the custom. 
However, if the said pandaram misbehave for the future, it will be 


Perianaya taken into consideration. If you do not give him possession 
GUM PiLLAi. immediately, (he Circar officers shall be sent to put him in pos¬ 


session. 


(Signed) 
28th November, 1832.’* 


R. J. Sullivaiit Acting Colleclor, 


Accordingly the pandaram was, in the year 1832, placed in ex¬ 
clusive possession of the pagoda and its endowments. 


About the same time (on the 26th of September, 1832) the 
guardian and the manager of the zemindary presented another 
petition to the Governor in Council, on which, when referred to 
the collector of Madiit'a, the indorsement of the collector was as 
follows :— 


“ The governments of ancient times certainly endowed the 
Rameswarem Dcvastanum with rent-free villages, &c,,from which 
the establishment derives its support ; all our records however, 
shew, that the establishment was superintended by the pandaram, 
and it is acknowledged by the stanigals of the place that the pan¬ 
daram has so superintended since the Nabob’s government. In 
my letter to the Board, dated the 20th of September, 1832, Thave 
proposed that the zemindar might supervise the pandaram’s 
management of the devastanum with ad\'antage, so far as to see 
that no neglect is allowed; but it would by no means be beneficial 
to (he devastanum estate to allow him to have control over the 
funds. The revenues of the devastanum should be paid into the 
Circar treasury,from which also the monthly disbursements should 
be issued : in this case the surplus which remains could be ex¬ 
pended as occasion requires for the benefit of the Rameswarem 
Devastanum. 


The Manager of Ramnad seems to be of opinion that he has a 
right to superintend in consequence of endowments made by his 
ancestors. This ground of claim, however, cannot justly be urged, 
because two-thirds of the revenues are derived from Maneyam 
villages in the Tinne^elly^ Tanjofe^ &T\d Shex'a^un 0 a districts, and 
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all the Ramnad devastanum villages are excluded from the per¬ 
manent settlement. 


J. C. 
1874 


Rajah 
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"Maduray 24th January. 1833.’* 

,,, , • ■ I 1 Ramalinga 

Soon after the appointment of Mr. Wronghton as principal col- setupati 

If dor of Maduray the matters in dispute between the zemindar and p^rianaya- 
the pandaram were again brought under consideration, and on the gum Pillai 


7th of January, 1834, he sent a report of considerable length to the 
Board of Revenue, in which are contained the following para* 


graphs ; — 


“ 12. With regard to the right of the zemindars to appoint pan- 
darams, the present manager possesses no other document except 
the kararnamah stated to have been executed by the late pandaram, 
when he was five years of age, to the former zemindar, Muttn Ra¬ 
malinga Setupatiy in the year Pramatheetcha, 1793. The several 
others alluded to were issued in the time of the Setupati, within 
four successive years, in which he dismisses the pandarams and 
appoints other persons to the management of the pagoda. It does 
not appear that the manager possesses any documents or accounts, 
to prove that any other Setupati had, before or after Ra¬ 

malinga Setupatiy exercised such an authority. The kararnamah 
said to have been given by the late pandaram when he was five 
years old is not binding according to law. Moreover, the oppres¬ 
sive conduct of Muttu Ramalinga Setupati is well know'n to 
Government, which terminated with his confinement at Madras 
and the assumption of the zemindary. Exercising such tyranny, 
it was easy for him to have obtained any kind of documents from 
a poor pandaram who was in his pow'er. Such documents are 
only to be admitted with extreme doubt, if at all, 

“ 13. It appears generally from the documents and witnesses 
produced on both sides that it has been the established custom 
that the dying pandaram nominates one of his disciples, and that 
the election is reported for the zemindar’s sanction and approba¬ 
tion, who thereupon issues orders to the stalathars of the pagoda to 
shew him the usual respect, and to obey his orders. At the time 
the present pandaram was nominated, the zemindary was in dis¬ 
pute, and held under the attachment by the collector, so that the 
orders which would have under other circumstances emanated 
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I* from the zemindar were passed by the collector. The orders were 

1874 dated 23rd July, 1816, to the late head tahsildar.” 

KaJah The minutes of the proceedings of the Board of Revenue, upon 
Ramalinga the report of the 7th of January, 1834, being submitted to them, is 
Setupati dated the 30th of July, 1?35. After referring to the report and to 
Permnaya- certain correspondence, the minute proceeds as follows:— 

GUM PILLAI. 

- Upon attentive consideration of the circumstances stated in 

Mr. Wt‘oi(ghion*s report, dated the 7th of January, 1834, the Board 
are of opinion that there exists no ground for questioning the 
validity of the appointment of Seiu 'Ramanada^ pandaram, to the 
office which he holds in the Rameswaram Devastanum^ nor any 
objection on the score of character to his being allowed to retain 
possession of that appointment. 

The rules proposed in the letter abov'e alluded to appear to 
the Board to be judicious, and they resolve to authorize their 
adoption for the future management of the affairs of the pagoda. 

With reference to the suggestion contained in the same letter, 
the Board leave it to the present principal collector to make such 
arrangements as may appear to him most likely to conduce to the 
proper superintendence and the due appropriation of the surplus 
funds of the pagoda.’* 

The rules referred to in the above extract are the arrangements 
recommended in the 5tb paragraph of the report of Mr. Vivash^ 
dated the 20th of September* 1832 (l). 

The following rules were, on the 24th of August, 1835, issued by 
the collector, under the authority of the Revenue Board :— 

“ The Revenue Board having fully considered the dispute which 
existed between the Zemindar of Ramnad and Ramanadat Pan¬ 
daram, for a long time, regarding the appointment of the latter to 
the management of Rameswarem Pagodat and of the right of the 
management of the said pagoda, expressed that there was not the 
least objection to the appointment made at present of RamanadOf 
Pandaram, to the post of pandaram, and that neither is there any 
suspicion in his character to continue him in the said post, and ad¬ 
mitting the rules hereunder inserted for the management of the 


( 1 ) Supra, ^, 214 . 
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pagoda, recorded their opinion on the 30th of July, 1835; the said J* C. 
opinion is forwarded to this office. 1874 

“ Rules. Kajah 

Munu 

“ 1. The management of pagoda expenses is stated to be the ramaunga 
proper duty of a pandarani. Moreover, the appointment, as well 
as the removal in the establishment, should be made by the pan- Perianaya- 

daram himself ; but all such acts shall be subject to appeal, first to- 

the zemindar, and afterwards to the collector. 


“2. Money collected on every account should be deposited in 
the pagoda treasury itself. 

“ 3 . A samprathi, or a person of the zemindar for supervision, 
should be appointed on a monthly salary of Rs.20, and his pay 
should be paid out of the pagoda funds ; the said employe should 
make an entry of all the receipts and disbursements, he should send 
a monthly return thereof to the zemindar, under the signature of 
the pandaram, he should inspect the state of the treasury, which is 
in the possession of the pandaram, every month, and he should 
report to the zemindar; an order has been issued to this effect. The 
said samprathi should not think himself to be an equal employe 
with the pandaram, he should behave himself towards the manager 
of the pagoda, the pandaram, with as much deference and submis* 
sion as he would do towards his own master. 

“ 4. The returns which the zemindar may receive as stated above 
should, at the close of the year, be sent to the collector’s office 
along with the other annual returns of other pagodas that are in 
the management of Ramnad Zemindary. 


“ 5. The special violation of the rules to be observed in the 
pagoda and the villages attached thereto, as well as the diflerences 
should be reported to the zemindar by the first manager pandaram, 
and the zemindar, if it appears necessary to do so, will institute an 
inquiry into any subject, and report the same to the collector as 
usual. As for the efficient management of the pagoda, and for the 
application of the balance produce for any proper occasion, the 
principal collector is authorized by the Board to issue any rules 
which he may deem fit. 

“ (Signed) J. Blackburne^ Principal Collector.” 


The disputes between the zemindar and the pandaram continu 

Q 2 
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ing, the collector placed the pagoda under attachment, and by an 
order dated the l7th of September, 1836, he stated that he should 
retain the same until both the disputants sent in a razinamah to 
the effect that th^y had made an amicable settlement; the ground 
as stated being the trouble given by both parties, and their failure 
to act up to the Board’s order of the 24th of August, 1835. 

The pandaram then addressed an arzi, or letter, to the collector, 


which was as follows:— 


An arzi addressed by Setti Ramanada, Pandaram, “ Vicharny- 
kurther” (l) of Rameswarem Devastanitm^ to the Principal 
Collector of Madiii‘a. 

"With reference to your order directing attachment of the said 
Rameswarem Devastanum, &c., until an arzi shall be addressed in 
compromise of the dispute existing between me and the zemindar 
of the said district, we have entered into a razee(2) to the efiect that 
I shall abide by the directions of the said zemindar in regard to the 
aforesaid devastanum pagoda villages and sibbundies and other 
affairs, dispose of all the receipts and disbursements in conjunction 
with the samprathi appointed by the said zemindar, and send to 
the zemindar accounts of receipts and disbursements, with my 
signature therein. That in addressing arzis to the zemindar I 
shall state ‘addressed by Setii Ranianada, Pandaram of Rames- 
xvarcHi Devastanum, to the presence of Setupati Rajah AvergaU 
and that the zemindar will, in his communications to my address’, 
state, ‘addressed to Setu Ramanada, Pandaram of Rameswarem 
Devastanumj As the zemindar has forwarded an arzi to your pre¬ 
sence, praying for making over to me the said devastanum, &c., 
from attachment, I beg you will be pleased to make over the said 
devastanum, &c., to me as per mamool. 

" (Signed. In Tamil) Saithoo Ramanada, 

Pandaram, ^’icharnykurther.” 

** Thoamytoot-y, 9th April, 1837.” 


In consequence of this arrangement, the pandaram was at once 
reinstated in the pagoda. The differences betw'cen him and the 
zemindar appear to have revived about 1852; but W'nkatacheltum 

(i) .A superintendent or manager. WUs. Gloss. 547, 

C-) Agreement by way of compromise. 
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continued in his office of pandaram until he died, towards the end 
of 1854, having appointed his younger brother’s son, Chockalingam 
Pillai, to succeed him. Chockalingam Pillai died in the month of 
February, 1857, and, in like manner, appointed Chithamhura Pillai 

as his successor. 

Chithamhura Pillai appointed Ambalavaua Pillai (the original 
Defendant in the suit), as his successor ; and upon his drath the 
said Amhalavana Pillai, as pandaram, entered into possession of 
the said pagoda, and continued in possession till his death. 

The zemindar refused to recognise these appointments, and a 
pandaram selected from the family of Tillianayagam Pillai^hox^t 
Tebruary, 1856, was appointed and confirmed in August, 1856, by 
the zemindar, under the name of Setu Ramaitada, his real name 
being Mafhaiya Pillai. Eventually the Ranee, the zemindar, 
instituted the suit in which the appeal was brought. 

After a protracted ligitation in the Zillah Court and the Sudder 

Adawlut, the case came before the High Court of Madras, on the 
22nd of July, 1865. It appeared to that tribunal that the issues 
were not properly framed for the decision of the suit, and that the 
matters in dispute could be settled only by the determination of 
me main question in the cause, that of title : Is the zemindar 
the real trustee of the pagoda, and the Defendant a wrongdoer, 
or is the zemindar seeking, without legal title, to possess himself 
of a valuable property to which, as Defendants allege, he has no 
title ?” On this issue, with the assent of counsel, the High Court 
heard the case, and arrived at the following conclusions 

“ That the Acts of Ramalinga, in the circumstances of the 
country and of the appointee, could not avail to prove a right of 
appointment. That except in that time of disturbance no evidence 
has been given of the exercise of such power; that the production 
of such evidence would have been easy, and that this powerful 
family would not, if it had existed, have consented to treat uith 
one over whom, as they now contend, they had the absolute right 
of appointment and removal. 

“ That the document of 1837 neither proves nor tends to prove 
the existence of such a right. 

“That during the whole period of the existence of British 
authority, these opposing parties have been in litigation upon the 
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matter, and that the title now claimed has been constantly dis- 

allowed, by tribunals having power to pass a provisional decision 

and that the provisional decision was never until 1857, long after 

the statute had run against the claim, questioned in any Court of 
Ramalinga , .. 

Setupati Justice. 

Perianaya *' plaint in this case, based not upon any allegation of 

GUM PiLLAi. misconduct, but upon a bare title to remove the pandaram at 

pleasure, because not appointed by the zemindar, cannot be 
sustained. 

“ The groundless nature of the present claim, whatever more 
qualified right the zemindar may possess, seems to us clear, and 
we dismiss the original suit with all costs, original and appeal.'* 

From the above judgment of the High Court of Madras, the 
Plaintiffs appealed to Her Majesty in Council. 

The argument turned mainly on the history of the endowment 
and of the relations between its pandarams and the zemindars 
which were minutely examined and discussed. The facts mainly 
relied upon on each side are noticed in the judgment. 

Mr. Mackeson, Q.C., and Bowring, for the Appellant :— 1 

The evidence of usage through a long series of years proves 
that the pandaram ought to be nominated by the zemindar, but if 
not nominated by the zemindar he ought, at least, to be pre¬ 
sented to him for confirmation, and the want of confirmation 
makes his appointment void. The zemindar is dharmakarta of 
this pagoda, and it is to be inferred from the very title that his 
confirmation of the pandaram is necessary. 

The depositions taken in 1816 were taken by the authority of 
the collector. They prove that the pandarams were directly ap¬ 
pointed and removed by the zemindars before the 3 ^ear 1793, 
Very great endowments were conferred on the pagoda by the 
zemindars. The kararnamah only expresses the usage and 
custom of the office. 

A minor was usually selected to succeed as pandaram. When 
it is admitted that an infant could be appointed, the difficulty of 
infancy as to the kararnamah vanishes, for a guardian might sign 
for him. The person appointed by the zemindar in 1793 occupied 
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the office for more than twenty years without his title being called 
in question. The zeniindary was attached under Reg. IL, of 1811. 
s. 5, cl. 2, under precept of the Civil Court, on account of the 
disputed succession. The pagoda of Rameswarem and some other 
pagodas were appurtenant to the zemindary, and were attached 
along with it, and all that was thenceforth done by the collector 
in reference to th“ pagoda was done by him as representing the 
zemindar. 

The petition of Ramanada^ in 1815, to the collector stating his 
appointment was merely presented to the collector, instead of the 
zemindar, owing to the attachment, and shews that the pandaram 
was used to apply for approval and sanction. The appointment 
of a pandaram could not be valid if made after the death of his 
predecessor. 

The order made in 1816, for suspending the installation of the 
pandaram was made by the collector, as representative of the 
zemindar while the zemindary was under attachment, and the 
order authorizing the installation was also made in right of the 
zemindary. 

Reg. VII of 1817 conferred important powers on the revenue 
authorities, but previously the Board of Revenue and the collector 
had no judicial power in such matters : Reg. I., 1803 ; Reg. II., 
1803, 15 ; Reg. II., 1806 ; Reg. XXV. of 1802 ; Reg. XXVIII. 

of 1802 ; Madras Sudder Decisions, 1856, pp, 165-6. 

From 1817 to 1828 the collector was in possession, not as a 
servant of the Government, but as representing the zemindar alone 
as superint<'ndent. 

The acts of the collectors before the passing of the Regulation 
of 1817 could only have been done by them by virtue of the same 
right. This view is in accordance with the fact that in April, 
1829, after the right to the zemindar had been adjudicated upon 
by the Privy Council, and the attachment was put an end to, the 
collector ordered the pagoda to be delivered over with the zemin¬ 
dary to the Setupathi, and he assumed the control and manage¬ 
ment of the pagoda. 

In 1829 the zemindar was put in possession, not by mistake— 
the receipt signed by the zemindar was sent to him by the collector 
for that purpose. 
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J* C. The Judges of the High Court attached too much weight to the 

1874 report of the collectors, which they described as quasi-judicial pro- 
o ceediugs. but itis to be observed that paragraph 13 of Mr, WrcMg/i- 

Tu Rama- tons order states that the election of the new pandaram is repor- 
SET*UPATi ted for the zemindar’s sanction and approbation, who thereupon is- 

sues orders to the stalathars of the pagoda to shew him the usual 

PERIA NAYA<' Ajt 11- *1-4 

GUM pillai. respect and to obey his orders. And he also has a right to super- 

intend the management and expenditure, which it is admitted by 
the collector ought not to remain without some supervision. 

The fact that the pagoda villages were not settled for along 
with the zemindary has no bearing on the case ; for the zemindar 
does not claim a right of property in the villages or in the pagoda. 


We ask to remove the pandaram, because he was not legally 
appointed, the permission of the zemindar as dharmakarta not 
having been obtained. 

The archives of the pagoda are in the power of the Defendant 
and would have supplied evidence, if any existed, to shew the 
appointment of a successor by the pandarams. From the death of 
the zemindar, in 1829, until 1832. the pandaram was not in 
management, and all the acts done were the acts of the Court of 
Wards as representing the minor zemindar. The pandaram was 
only in joint management with the officers of the government, the 
pagoda being under attachment. 


Mr. Leith, Q.C., and Mr. J. B. Norton (with whom was Mr. 


F. C. J. Millar), for the Respondents 

The title of Setupati, cr Lord or Protector of the Causeway 
by which pilgrims approach the temple, does not prove any right 
of interference in the appointment of the priests or the manage- 
ment of the pagoda. The villages derived from the zemindars of 
Ramnad were only thirteen out of seventy held by the pagoda, 
and could give the zemindars no claim to the title of founders. 
The ancient inscriptions shew that the zemindars of Ramnad were 
not the founders of the pagoda. The zemindary of Ramnad 
was permanently settled in 1803, but none of the pagoda vil¬ 
lages were included in the settlement. It is usual for religious 
personages like the pandaram to have the power to appoint their 
successors. iVo»Vo«*s Leading Cases, p. 592. The zemindars of 
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Ratnnad are of a low caste—the Marwar caste—and are eaters 
of animal food,—the pandarams are of the pure Shiva caste 
Therefore it is contrary lo all precedent and religious usage 
and propriety that the zemindar should personally invest the 
pandarani with the cashayem or red cloth, the beads and the 
ear-rings, the symbols of the sacred office. Vencatachellnm must 
have been regarded by the zemindar Rantas^atm Setupati as duly 
appointed, otherwise the latter would not have allowed him to 
perform the ceremony of tying the parivattom,orcloth of honour, 
round his head on the day of his instalment. The depositions 
which form the only basis for the statement that the zemindar 
appointed and removed certain pandarams before 1793, were 
merely taken by the servants of the zemindar, who had no autho¬ 
rity to take them ; they were not taken on oath, nor in the pre¬ 
sence of the pandaram. It was only under certain specified cir¬ 
cumstances that the kararnamah of 1793 admitted any liability to 
restrain or removal by the zemindar. Neither the infant pan¬ 
daram, nor any other pandaram, had any power to bind his suc¬ 
cessors by a document such as the kararnamah of 1793 (l), and 
there is no evidence that it was ever acted on, or that the zemin¬ 
dar exercised any control during the life of the pandaram. 


J.C. 


1874 


RAJAH 

MUTTU 
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Setupati 

V. 

PERIANAYA- 
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The real cause of the attachment of the pagoda was the mis¬ 
management of the pandaram, and it was not attached along with 
the zemindary, but subsequently. The collector expressly reported 
to Government that he had delivered the pagoda to the zemindar 
only as a temporary measure, and the pandaram did not acquiesce 
in it even as such, and eventually, when it had been 
ordered to be restored and the zemindar delayed to do so, the col¬ 
lector addressed to him a pre-emptory order. The zemindar never 
was in possession except during the period from 1829 to 1832,when 
he was put in possession for the reason stated. There have been 
several appointments since 1815, but the zemindar never appointed 
any one who has had possession. 

In 1816 the collector merely recognised the new pandaram as 
being satisfied that he had been nominated by the dying pan- 


{\) Madras Sudder Rep. 1858, p. Chundcr Roy, i-j Suth. VV.R. 444; i 

33 : 19 Suth. W.R. p. 216; Goluck BengX R. 86 ; No ton L.C. 592, 

Chunder Bose v. Rughoonatk Sre^ 

31 
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daram.. There-is no evidence that the pagoda was attached from 
1830 to 1846, at the time when the zemindary was-under attach¬ 
ment because its owners, the daughters of the last zemindar,were 
minors ; the pandaram, indeed, appears to have been more than 
once dispossessed and reinstated in the interval. The charge of 
malversation is not made the subject of any specific statement. 


GUM PiLLAi. nor established by any proof. 


Mr. MackesoUt Q.C., in reply. 

1874 Their Lordships took time to consider their judgment, which 

Mare/i 18 . ^^as now delivered by 

The Right Hon. Sir Montague E. Smith :— 

« 

The question raised in this appeal relates to the right of the 

% 

zemindars of the large and important zemindary of Ratnnad in the 
Madura district, either to appoint, or to confirm the election of, the 
pandaram or head of the celebrated and richly endowed pagoda 
of Rameswaretn, 

The possessions of this temple are estimated by the Appellant 
to be of the value of ;^’200,000. 

The plaint of the Ranee zemindar (now represented by the 
Appellant, the present zemindar), filed so long ago as the year 
1-857, sought to oust the original Defendant, Ambalavaua ' Ptllaif 
from the office of pandaram which he rfe facto held. 

It alleged that the zemindar was the dharmakarta or trustee of 
the pagoda, and had the right to conduct the management of it. 
It directly also asserted her right to appoint the pandarams, and 
concluded with a prayer for a decree to the efiect that the zemin¬ 
dar should conduct the management of the pagoda, and that the 
Defendant pandaram should be removed from the management, 
and pay over the money in his hands to the zemindar. 

The Plaintiff also charged the pandaram with misappropriation 
of the property, and the prayer for his removal was based on this 
charge, and also, though vaguely, on the ground of his not having 
been appointed to, or confirmed in, the office by the zemindar. 

The charges of misappropriation were not sustained by the 
evidence and have been abandoned ; so also has the claim of the 
zemindar to be placed in the direct management of the pagoda. 
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and" to have :Hs funds placed in his hands. And the. single ques¬ 
tion argued at their Lordships*' Bar,,and to which issue the cause 
was brought by consent in the High Court is, whether the zemin¬ 
dar has established the right to appoint or to confirm the election 
of the pandarams of this great pagoda, and was entitled to a 
decree for the removal of the Defendant from the office of panda- 
ram because he was not so appointed or confirmed. 


J. C. 

1-874 


RAMH 

MUTTU 

RAMAI/INOA' 

Setupati 

V.. 

perianaya- 
GUM PTLLAT* 


The early history of the pagoda is obscured by time, and its 
foundation cannot be shewn. But it is evidently an ancient temple 
of great renown, which has long attracted pilgrims from all parts 
of India, It is situate on an island in the extreme south of India^ 
connected with the lands of the zemindary by a causeway. The 
Rajahs of Ramnad were the^guardians of this causeway, and had 
thence acquired the title of Setupatii or Lot'd of the\C<it4seway. 

It is asserted on the part of the pandaram that the pagoda of 
Rameswarem was an indepent endowment, in which the Rajahs 
Setupati had no rights of patronage, or control, other than the 
general authority they assumed as the rightful or de facto rulers 
of the district, to prevent abuses in the management of its affairs, 
and to see that its laws and usages were properly observed. 

* 

The first records in the evidence are some inscriptions on stones 
found in the walls of the pagoda. The earliest inscription is on a 
mandai5am, and states that-the maoidapam was erected by MuJie- 
ydmd Nathan “ as a place to halt for the ^od' Ramesar^ ^/ho was 
attached to this pagoda, founded by Mall or Vishnu'' Its date is 
in the Salivahana era 1520, which corresponds with the Christian 
year 1588. It is evident from this and other inscriptions that the 
pagoda was an ancient temple at this time. 

Subsequently, id the year of the Salivahana era 1607, the Rajah 
of Ramnad made a gift of five villages, and in 1609 another gift 
of eight villages to the pagoda. These grants, as the dates shew, 
formed no part of the original endowment of the pagoda, and no 
condition is found in them creating or reserving any rights of 
patronage or interference in the affairs of the temple. There is 
evidence of similar gifts of villages from other Rajahs,among them 
the Rajah of Sivagunga, shewing that the pagoda had been en¬ 
dowed by other donors than the Lord of Ramnad. Indeed, of the 
seventy villages belonging to the pagoda, thirteen only are proved 
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to have been given to it by that Rajah. The right, therefore, now 
claimed by the 2 emindar of Ramnad is not shewn to have an origin 
in the foundation or subsequent endowment of the pagoda. 

It may be observed, before further considering the evidence,that 

RAMALINGA ^ ^ 

Sbtupati the case on both sides is singularly deficient in materials to eluci- 
Perianaya- constitution of the community or brotherhood attached to 

Gum PiLLAi. this pagoda, the duties of the pandarams, and whether they are 

selected from a particular family or class. The claims of the ze¬ 
mindars also have been put forward in the most uncertain way. 
They at one time asserted a right to be chief managers, and direct¬ 
ly to appoint the pandarams as sub-managers, but that claim was 
not strongly urged by Mr. Mackeson at their Lordships* Bar. He 
mainly contended, in his elaborate argument, for the right to 
have the pandarams presented to the zemindars for confirmation 
when nominated or elected by others. It is obvious, however, 
that there is a great distinction between a right to appoint and 
one to confirm ; and if the latter only is insisted on, it still might 
be expected that some definite information would be given as to 
the manner of electing the candidate to be presented for confirma* 
tion. The absence of such evidence may perhaps be accounted for 
by the fact that the claim it was at first attempted to sustain was 
the right of direct appointment. 

* 

It is not, however, unimportant to observe that it appears to be 
the common practice in the Madras Presidency for pandarams to 
appoint their successors. (See Mr. l^ortons Leading Cases, pp. 
592-3.) 

But the constitution and rules of religious brotherhoods attached 
to Hindu temples are by no means uniform in their character, and 
the important principle to be observed by the Courts is to ascer¬ 
tain, if that be possible, the special laws and usages governing the 
particular community whose affairs become the subject of litiga¬ 
tion, and to be guided by them. 

T-hat principle was laid down by this Corrmittee in an appeal 
involving the succession to the office of mohunt of a richly en¬ 
dowed mutt in Raj gunge in these terms “ It is to be observed 
that the only law as to these mohunts and their office, functions, 
and duties, is to be found in custom and practice, which are to be 
proved by testimony.’* (See \\ Moore, Ind. Ap. Ca. 428.) 


J. C. 
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In this case the burden of proving that the right he claims is 

supported by the usage lies upon the zemindar, and the question to 1874 

be decided is, whether he has sustained it. raJah 


It was contended on his behalf that the zemindar of Pamnad is r^m^unga 
dharmakarta of the pagoda, and that it must be inferred from Setupati 
this title he had the power he claims. But the right to bear this perianaya- 
title, and the functions belonging to its holder, are among the dis- gum Pillai. 
puted questions involved in the general controversy between the 
parties. The title “ Dharmakarta ” may have a definite significa¬ 
tion, but their Lordships observe, in the proceedings of this record, 
it is used in different senses, sometimes to denote a trustee who 
appoints the pandaram, or head manager, and sometimes the 
manager himself. In the long contention which took place 
between the zemindar and the pandaram in the collectorate, as to 
the titles by which each was to address the other, the collectors 
refused to allow either to assume this title. Their Lordships, 
upon the imperfect information disclosed by the record, will there* 
fore abstain from using this appellation, and will not attempt to 
define what the title as regards this pagoda indicates, or to whom 
it belongs ; but will proceed to consider the substantial issue they 
have to determine, viz., whether the zemindar has established the 
right, under whatever name, to make or confirm the appointment 
of pandarams. 

It has been already stated that he has failed to shew that such a 

I 

right is derived either from the original foundation or any 
subsequent endowments of the pagoda by his predecessors. 

The Counsel for the zemindar strongly relied on statements 
found in certain depositions as affording proof of the direct 
appointment and removal of pandarams by the Rajahs of Ramnad 
prior to the Christian year 1793; and if these statements were 
admissible and trustworthy, they would afford strong support to 
the zemindar's case. The depositions were taken in 1815, on the 
death of Pandaram Ramanada^ who had held the office from 1793. 

On his death Venkatachellum claimed to be his successor, alleging 
that he had been appointed by his predecessor according to 
custom. Objections were made to Mr. Peter^ the Collector of 
Madura, against his appointment, upon the ground that he had 
pot been nominated by the dying pandaram, but had been put 
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forward after his death by certain persons attached to the pagoda. 
The Collector required the head tahsildar to make inquiries as to 
the fact andjime of Venkatachellum’s appointment, and several 

depositions, the authenticity of which is not questioned,*"were 

• • 

taken by him, bearing on this matter. The statements in ques¬ 
tion appear to have been made at this time, but there is no satis* 


JtAJAH 

muitu 
Ramalinga 
setupati 

perianaya- 

GUM PiLLAi. factory evidence to shew they were obtained by any competent or 

independent authority. It is suggested that they were taken 
by the tahsildar, but there is no proof of this, and the tahsildar’s 
report is not forthcoming. On the other hand, the form of the 
documents leads to the inference that they were not so taken. 
They are addressed “ to the Company’s Circar, ” signed by the 
deponents, and attested by two native witnessesf from which it 
may be inferred that they were written statements obtained on 
behalf of the zemindar, and sent to the tahsildar to be forwarded 
to the collector. Their Lordships think that such statements 
ought - not to be received as proof of an important right, and that 
they were properly rejected as inadmissible by the High Court. 


The first appointment of which there is trustworthy evidence 
occurred in 1793, In that year MuttuRamalitt Setupati of 
Ramnadf appointed Ramanada to be pandaram. 

Mr. Nelson s “Manual of the Madura Country,"compiled by order 
of theMarfrasGovernment describes the disturbed state of Ratnttadf 
and the rest of Madura at this time, and for some years previously. 
A British force had been employed against the Setupati to enforce 
the rights of the Nabob of the Carnatic, and the district had after¬ 
wards passed under the direct authority of the British Govern¬ 
ment. This appointment of Ramanada was near the period of the 
transition of the sovereign power from the Nabob to the British 
Government. It appears from the authority above cited that, in 
1792, Muftu Ramalinga shewed symptoms of rebellion against 
that Government, and in 1795, he was deposed, and his sister, the 
Ranee, installed in the possession of the Raj. It was with this 
Ranee the permanent settlement was made in 1803 (l). 

The pandaram appointed by Muftu Rapualinga in 1793, was 
only five years old, and he took from this child a kararnamah, 
which is much relied on by the Appellant. 


(i) See Part IV, p. 154. 
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It commences thus:—“ As you have been pleased to apppoint 
me for the management of the affairs of the pagoda at Rante- 
swarentj will cause puja to be duly performed in the pagoda/’ &c. 

The instrument also contains the following passages :— 


“ In case of my dealing friendly with the enemies of the zemin- 


MUTTU 

Ramalinga 

Setupati 




dary you may remove me, and appoint another person in my 

room.If I act improperly in these aflairs, I shall submit -- 

myself to the orders of the zemindar/' 


This appointment, and the kararnamah which followed it, would, 
under ordinary conditions, be entitled to great weight, but when 
the disturbed state of the district and the age of the pandaram are 
regarded, the transaction loses much, if not all, of its force as 
evidence of the right claimed. 


Ratnanada filled the office of pandram until his death in 1815. 
After this date much valuable evidence is afforded by the proceed¬ 
ings of the collectors. 

The permanent settlement, as already stated, was made with 
the Ranee in 1803 : but this settlement did not include 
the villages belonging to the pagoda, which had long been held 
free from tribute. Some years before 1815, both the zemindary 
and the pagoda had been under attachment. It was contended 
that the pagoda had been attached as part of the zemindary ; but, 
although the orders of attachment are not set out, enough appears 
on the record to negative this suggestion. It was not until after 
the zemindary had been attached in consequence of a disputed 
succession, that the pagoda was placed under attachment on 
account of the alleged mismanagement of the pandaram. 

Such was the state of things in 1815, when Venkatachellum 
claimed to be pandaram on the nomination of his predecessor. 
Two documents appear on the record, both dated 19th July, 1815, 
and addressed to the collector ; one from the dying pandaram 
Ramanada^ stating that he had appointed Setu Ramanada 
{Venkatachellum), whom be describes as “a relation of mine by 
blood, and a descendant of our family/’ to be his successor ; and 
another UoxnVenkatachellum announcing his appointment,praying 
for instructions for his guidance, and that the attachment of the 

pagoda might be removed. 
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The Ranee Setupati disputed this appointment. In a letter of 
the 3rd August, 1815, she prays the collector to prevent his being 
invested with the purivattom cloth, and the other emblems of 
office. An inquiry was thereupon directed to ascertain whether 
Venkatachelluni had been appointed by the dying pandaram; and 
before receiving any report from the tahsildar, the collector, on 
the 9th August, directed that officer to inhibit the installation of 
VenkatachelUim as pandaram " until further orders.” 


This temporary injunction was, however, removed by the same 
collector by an order of the 27th of July 1816, directing the 
tahsildar that Venkatachallum should be installed as pandaram 
with all usual ceremonies according to custom, and he was 
installed accordingly. 

It was contended for the Appellant that the order suspending 
the installation was made by the collector as the representative of 
the zemindar, whilst the zemindary was under attachment, and 
that the order authorizing it was a new appointment of Venkata^ 
Qhellum in the same right. 

Their Lordships are unable to concur in this view of the acts 
of the collector. They think the proper construction to be placed 
on his action in the matter is, that the orders first suspending, and 
then directing the installation, were made by him as a public 
officer on the part of the Government, and not in virtue of any 
right derived from the zemindar. It also appears to them that the 
last order did not profess to be, and was not, an original appoint¬ 
ment, but was an act of the collector to give effect to the title deriv¬ 
ed from the nomination of the former pandaram. They are conse¬ 
quently of opinion that Venkatachellum's X\We io the office must 
be considered to rest upon the nomination of his predecessor, and 
not upon any appointment or confirmatory act proceeding from 
the zemindar. 


It will be convenient to consider what powers the Board of 
Revenue and the collectors possessed, or de facto exercised in 
relation to religious houses. 

The proceedings upon the accession of Venkatachellum, above 
described, took place before Regulation VII. of 1810 was passed. 
But it is evident that before that regulation the British Govern¬ 
ment, by virtue of its sovereign power, asserted, as the former 
Rulers of the country had done, the right to visit endowments of 
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this kind and to prevent and redress abuses in their management. 

There can be little doubt that this superintending authority ^ 
was exercised by the old rulers. Mr. Nelson in the Madura 

Manual says; “The principal pagodas, with their enormous esta- 

blishments, their officiating priests, &c.,were managed by a dharma- Setupati. 
karta, or trustee and manager for life, who, as stated above, was p^hj^jjaya- 
usually a monk and guru.” Me had said just before—“ The gum_^lai. 
manager of the great pagoda at Madura seems to have been 
always a pandaram or sai^'a monk.” Mr. Nelson evidently 
designates the manager, and not the person appointing him, as 
dharmakarta, who might be a monk or pandaram, in which case 
he would probably be known by the latter title. He then des¬ 
cribes the duties of the manager 

“He collected and disbursed the revenues derived from the lands 

granted to the pagoda by the King and others, and from fees and 
offerings ; appointed the officiating Brahmans and servants, &c. 

He then says “ The dharmakartas held but little communica¬ 
tion one with another, and recognised no earthly superiors except 
the King himself. Each was independent of all control, and 
acted altogether as he pleased. This freedom led naturally to 
gross abuses, and the King was compelled occasionally to inter¬ 
fere in the management of some of the churches.” (Part III. 
chap. 7, p. 162.) 

The King here spoken of was the ruler of Madura ; but there 
is little doubt that the Setupatis of although the vassals 

of the Pandya of Madura, exercised sovereign power within 
their own territories. Mr. Nelson says :— There is, therefore, 
a considerable amount of evidence which goes to support the 
claim to high antiquity put forward by the Ramnad royal family. 

And, seeing that Ranteswarem has been resorted to annually by 
large bodies of pilgrims, and that this would have been simply 
impossible unless some strong-handed prince or princes were 
ruling over the country in the neighbourhood, I think it may be 
pretty safely concluded that the principality of Ramnad had been 
in existence for many centuries before Sadeika Sevan (who seems 
to have lived in the sixteenth century) was made Setupati.” 

(Manual, p. 111.) 

It appears, therefore, to be highly probable that the Setupatis 
in the days of their power exercised control over the pagoda, not, 
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I* ^ however, in virtue of any proprietary right of patrona^i but as the 

1874 rightful or rfe/trcfo rulers of the district. The powers they enjoy- 

rajah Sovereigns, whatever they may have been, have now 

RAivuvuNGA British Government, and the present zemindars can 

Setupati have no rights with respect to the pagoda other than those of a 

PERIANAYA- P^^ate and proprietary nature, which they can establish by evi. 
GUM PiLLAi. dence to belong to them. 


That the new rulers, at an early date, exercised a controlling 
supervision and authority over the temples very clearly appears 
from a letter written in 1803, by the Board of Revenue to Mr. 
Hurdis^ the Collector of Madura^ of which the following extracts 
are printed in the Manual (Part IV., chap. 5, p. 130) 


“The subject of devastanum lands is of great importance to the 
happiness of the people, and the attention paid to the interests of 
the pagodas by the immediate officers of the Government has 
been attended with the most beneficial consequences to the 
people in different parts of the peninsula.'* 

After saying that the Governor-General had directed that the 
collector should proclaim'^the restoration of the ’lands resumed 
from the pagodas by the late Government, the letter proceeds 
thus :— 

“ The administration of these lands forms a distinct question* 
The extensive abuses found to prevail with respect to these lands, 
with which the pagodas of Dindigal were endowed, render it ex¬ 
pedient that the lands as affairs of the pagodas of Madura be con¬ 
ducted in the same manner as those of Dindigal, under the imme¬ 
diate care of the collector,^* 


It is abundantly clear from this letter that long before Regula¬ 
tion VII. 1817, the British Government not only assumed the 
power to superintend the management of the property and affairs 
of the pagodas throughout the Peninsula, but exercised its autho¬ 
rity through the agency of the collectors. 

The preamble of the Regulation of 1817, after stating that large 
endowments had been granted by former Governments as well as 
by the British Government and individuals for the support of 
temples, and that the produce of such endowments werci in many 
instances, misappropriated, declares it fo be \he duty of th^ 


INDIAN APPEALS. 


235 


VOL. I.] 


Government to provide that all such endowments be applied J* c, 
according to the real intent and will of the grantor.’* It then 1874 


enacts that the general superintendence of all endowments should r^jah 
be vested in the Board of Revenue, and prescribe the duties to be 
performed by them to prevent misappropriation of the funds. It setupati. 
also authorizes the Board to appoint local agents, and declares 
that the collector of the district shall be ex officio one of such gum Pillai. 

agents. (Sects. 7 and 8.) 


The Counsel for the Appellant, whilst admitting that the pro¬ 
ceedings of the collectors subsequent to this Regulation might be 
equivocal with regard to the character in which they acted, strong¬ 
ly insisted that the acts of those officers prior to it could only have 
proceeded from, and must therefore be referred to, the rights of 
the zemindar vested in them under the attachment. This conten¬ 
tion is, however, entirely disposed of, when it is established 
that at an early date the power of superintendence was intrusted 
by the Government to the Board of Revenue, and the collec¬ 
tors. The Regulation, in fact, merely defined the manner in 
which that power was thenceforth to be exercised. 


The general authority of the collectors as agents of the Govern¬ 
ment being thus shewn, the ground is cleared for considering the 
question which was so much discussed on the argument, whether 
the collectors in the various proceedings found in the record 
were acting under such general authority, or, as the Appellant 
asserts, in virtue of the rights of the zemindar. 

From 1815 until 1828, during the whole of which time both the 
zemindary and the pagoda were under attachment, there is no 
doubt that the pagoda was managed by the pandaram under the 
control of the collectors, even in minute details, but the Counsel 
for the Appellant did not establish to their Lordships satisfaction 
the inference he sought to draw from this evidence, that the col¬ 
lector’s interference arose from his representing the zemindar’s 
interest. On the contrary, considering that the pagoda had been 
attached for the alleged misconduct of the pandaram, and having 
regard to the powers of superintendence entrusted to the collec¬ 
tors as agents of the Government, both before and under the Re¬ 
gulation of 1817, they think that their interference ought to be 
referred to the exercise of these powers, This view is supported 
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by the reports of the collectors made during a subsequent attach¬ 
ment to be presently adverted to. 


MUTTU litigation respecting the succession to the zemindary 

Ramalinga ended in 1828, when a Judgment of His Majesty in Council 

established the title of Ramaswanii Setupati to the zemindary of 
PERiANAYA* Ramttad. The attachment which had so long existed was there- 

upon removed. It appears from an order of the collector, dated the 
21st ofApril,1829, addressed ioRamaswamiSetupatit that on this re¬ 
moval the pagoda was ordered to be delivered over with the zemin¬ 
dary to the Setupati, and for some time he appears to have assumed 
to control the management of it, as the collectors had done. The 
Appellant’s Counsel urged that this delivery of possession to the 
zemindar, besides being in itself strong evidence in his favour 
threw light on the proceedings of the collectors throughout the 
time of the attachment. If the orders relied on had not been 
corrected, they might have been rightly so regarded ; but they 
were, after full inquiry, superseded by subsequent orders hereafter 
referred to. 


On the 21st of April, 1830, RamasvDann Setupati died, having 
devised the zemindary to his two daughters. Both being minors, 
the management of the estate became vested in the Board of 
Revenue, acting as the Court of Wards, and so remained until 
1846, when, on the death of the minors, the zemindary was re¬ 
stored to their mother, Ratti Setupatiy who was the original 
Plaintiff in the present suit. 

Whilst the estate was under the care of the Court of Wards, a 
manager was appointed on behalf of the minor zemindars. Dis¬ 
putes appear to have arisen between this manager and the 
pandaram, in consequence of the latter being kept out of posses¬ 
sion of the pagoda, and the manager assuming the control of it. 

The then collector, Mr. Vivash, being appealed to by both, in¬ 
vestigated their complaints, and on the 20th of September, 1832, 
made a report to the Board of Revenue, which is well worthy of 
attention. 

In that report, paragraph 2, Mr. Vivash says:—[See anftf, p.213.] 

This statement confirms the view their Lordships derived from 
the evidence, that, under the attachment, the collectors acted as 
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the agents of the Government in superintending the pagoda. It 

also shews that when, on the discharge of the attachment in 1839, 
the pagoda was entrusted by Mr, Vivash to the zemindar's care, it 
was not so done because of any right belonging to him as zemindar, 
as the Appellant alleges, but as “ a temporary measure in the 
absence of the sub-collector : the zemindar, being a responsible 
person selected by the collector, to have the care of it until the 
Board had decided upon the future management- 

This view is confirmed by the statements of fact contained in 
other parts of the report. Paragraph 3 states that the pandaram 
appointed in 1815 was not allowed, as his predecessor, exclusive 
control, but ** was ordered jointly with the Circar servants to 
conduct the devastanum affairs." 

Again, paragraph 4, says:—“The zemindar, or rather 

the manager on the (minor) zemindar's behalf, urges his right to 

the management.It appears to me unnecessary to dwell 

upon this claim, as the Ranieswayem devastanum has never been 
managed by the zemindar since the date of the permanent sunnud : 
and before that period it is universally admitted that the pan- 
darams in succession conducted exclusively the devastanum 
affairs." 

It maybe allowed that this latter statement ought not to be 
relied on as proof of the fact said to be admitted, but what the 
collector says of the practice since the permanent sunnud would 
be derived from official records and experience. 

Mr. Vivash further reports that, in his opinion, the supervision 
of the zemindars would be useful to check abuses, and his recom* 
mendations are contained in paragraphs Nos. 5 and 6:—[See antet 

p. 214.] 

It appears that this report was laid before the Governor in 
Council, and a letter was thereupon written, and transmitted 
through the Board of Revenue to the collector, approving of his 
proposed measures, and directing them to be carried into effect. 

The collector afterwards sent an order to the manager of the 
zemindary, under the Court of Wards, directing him to put the 
pandaram in possession of the pagoda. The manager having 
hesitated to obey it, the collector issued the following peremptory 
order:—[See antCj p. 215.] 


237 


j.c. 

1874 


Rajah 

MUTTU 

ramalinga 

Setupati 

V, 

PERIANAYA- 
GUM PILLAI. 


233 


iKblAN APPEALS. 



J. C. Nothior can be. mo re decisive than this action of the CoUectdr 


1874 

RAJAH 

MUTTU 

KAMALINGA 

Setupati 

V. 

Perianava- 

GUM PILLAI. 


on the question of the character in which he was acting. So ‘ far 
from relying on the right of the zemindar, he acted in direct 
opposition to the claims of his guardian. 

The pandaram (Venkatachellum) having thus been restored to 
full possession of the pagoda, the manager for the zemindar again 
put forward his claim to the management, and on this occasion he 
impeached the validity of the title under which the pandaram had 
held the office since 1815, asserting the zemindar’s right to appoint 
^he pandarams as well as to manage the pagoda. 


This new dispute was referred to the then collector, Mr. 
Wroughton. His report upon it is dated the 7lh of January, 1834. 
It appears that the examined the depositions sent to the collectorate 
in 1815, and other documents, and he records the facts which in 
his opinion, are adverse to the claims made on the part of the 
zemindar. He also reported in favour of the title of the pandaram 
Venkatachellum to the office. 


The Board of Revenue upon this report made a minute on the 
30th of July, 1835, that there existed no ground for questioning 
the validity of the appointment of the pandaram. 

» . 

. Qne of the objections urged by Mr. Mackeson to the judgment of 
the High Court was that the Judges had giventoo much weight to 
the reports of the collectors, which they described as ** quasi 
judicial proceedings.” It is to be observed, however, that it is the 
duty of the collectors, under sect. 10 of the Regulation of 1817, to 
ascertain and report to the Board the names of the present trustees, 
managers, and superintendents of the temples, and by whom and 
under what authority they have been appointed or elected, and 
whether in conformity to the special provisions of the original en¬ 
dowment by the founder, or under any general rules. They are 
also, under sect. 11, to report all vacancies, with full information 
to enable the Board to judge of the pretensions of claimants, and 
whether the succession has been by descent, or by election, and if 
so, by whom. The report, therefore, of Mr. Wt^oughton was 
entirely within his province, and the line of his duty. 

Their Lordships think it must be conceded that when these 
reports express opinions on the private rights of parties, such 
opinions are not to be regarded as having judicial authority or 
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force. But being the reports of public officers made in the course 
of duty, and under statutable authority, they are entitled to great 

^consideration so far as they supply information of official proceed- 

• • 

ings and historical facts, and also in so far as they are relevant to 
explain, the conduct and acts of the parties in relation to them, 
and the proceedings of the Government founded upon them. 

Whilst protesting against the weight given by the High Court 
to Mr. Wfoughton^s report, Mr, Mackeson invoked the authority of 
the collector’s opinion contained in the last paragraph of it, in aid 

f 

of his contention that the appointment was invalid without the 
zemindar’s confirmation. 

The paragraph is as follows :—[See anfe, p. 217.] 

The opinion of Mr. oughton is clearly against the claim of 

the zemindars to nominate to the office, and it may be doubtful 
whether he intends to support their pretension to a right of con¬ 
firmation in the sense of a power entitling the zemindar to reject 
the person elected, and to treat the pandaram who enters upon the 
office without his confirmation as an usurper. 

But however that may be, their Lordships have already said 
that the opinions of the collectors are not to be treated as having 
judicial authority. They also think that if the opinion of Mr. 
Wroughton really is to the effect contended for, it is not wel^ 
founded. They have already commented on the effect of the 
orders passed by the collector in 1816, 

It is very probable that the pandarams, on their election, were 
presented to the Setupati, not for the confirmation of their title, 
but to obtain from him, as the great chieftain of the district, a re¬ 
cognition of it, and to secure his protection and support. 

In consequence of the recommendation contained in the reports 
of the collectors (1832 and 1834) rules were drawn up for the 
superintendence of the pagoda. They were to the effect that the 
pandaram was to be the manager, but an officer of the zemindar 
was to superintend the management, reporting to the zemindar 
who was to send in the reports to the collector. It was expressly 
declared that this officer should treat the pandaram with great 
respect. 

This state of things again led to frequent disputes. Mr Blacks 
hti-rne, the collector, writes to the Board that he had received no 
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J* c. less than forty-two recriminatory complaints in eleven months 

1874 from the manager of the zemindary and the pandaram. Inconse- 

quence the pagoda was again placed under attachment ; and the 
MUTTU collector, on the I7th of September, 1836, addressed orders to the 

RaMALINGA , , ,, . i.- i.1. i. ^ 1 . 

Setupati pandaram and the manager, stating that, as they gave vain 
Perianaya- did not act up to the Board's orders, the management 

GUM PiLLAi. would bc kept under attachment on behalf of the Circar until they 

came to an amicable settlement. 


In April, 1837, the disputants came to a formal compromise* 
and the pandaram promised to submit to the superintendence of 
the manager, and do certain things in conjunction with him. The 
razeenamah drawn up on this occasion was strongly relied upon by 
the Appellant's counsel. Taken by itselfi this agreement would 
certainly appear to recognise the manager as superintendent in 
right of the zemindar; but, having regard to the recommendations 
in Mr. Vivash's report, paragraph 5, that the zemindar should be 
appointed supervisor, with authority to interfere in controlling 
expenditure and checking abuses, their Lordships think that the 
acknowledgment must be referred to the power entrusted to the 
zemindar as the nominee of the Government. Even if it had been 
shewn that some power of superintendence resided in the owners 
of the zemindary, it would not at all follow that the right to 
interfere in the appointment of pandarams belonged to them. 

Pandaram Venkatachellum continued in office until his death in 
November, 1854, having filled it since 1815. 

Before his death he appointed as his successor, Chockalingam 
Pillai, who continued in office until his death, in February, 1857 
He appointed Chidambara Pillai to succeed him, who died shortly 
afterwards, having first nominated Amhalavana Pillait the original 
Defendant in this suit, to be his successor. 

It results from a review of the whole mass of evidence in this 

case that there is no instance of the appointment of a pandaram 

by the zemindars satisfactorily proved, except that of the child by 

Muttu Ramalingat in 1793, nor of any pandaram having been kept 

out of his office, or ejected from it, because the zemindar had not 
confirmed his appointment. 

In the absence of proof of the actual exercise of either of the 
rights claimed, the rest of the evidence, for the reasons already 
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given, is in their Lordships’ opinion wholly insufficient to maintain 
them. They are therefore of opinion that the Appellant has 
failed to establish his pretension to oust the pandaram from his 
office, because he was not appointed to, or confirmed in it by him 

or his predecessors. 


In the result they will humbly advise her Majesty to affirm the 
decree of the High Court, and to dismiss this appeal with costs. 


Solicitors for the Appellant: Gregot^y, Rowclijfes, & Rawle, 
Solicitors for the Respondents : JoneSy Blaxlandy & Son. 


CHHDAMBARA CHETTY. Appellant ; 

AND 

RENGA KRISHNA MUTHU VIRA 

YA NAICKAR, Zemindar of Marungapuri / 

On Appeal from the High Court of Judicature at Madras. 

The Mofussil Courts of India, adoiinistering justice according to the 
broad principles of equity and good conscience, will not apply the English 
law of champerty and maintenance according to the practice of the English 
Courts, but they will consider whether a transaction impeached on the 
ground of maintenance is merely the acquisition of an interest in the subject 
of litigation 6 oMa fide entered into, or whether it is an unfair or illegitimate 
transaction got up merely for the purpose of spoil or of litigation ; and they 
will not allow a stranger to interfere in family affairs by an agreement be¬ 
tween him and the real heirs that he should be entitled to a share of the 
estate. 

Case of Fischer v. Katnala Naicker (i) distinguished. 

A^^ a stranger, advanced money to enable B., C., and V.. childless Hindu 
widows, upon a false claim of inheritance, to take the estate of the family 
from iff., the rightful heir ; /f. got the entire control of the suit and of the 
affairs of and D.\ and B.yC and .executed an instrument purporting 

to secure to A> a large sum of money upon their obtaining the property, and 
also gave him their bond for a sum alleged to have been advanced by him. 

B.y C., and D. having agreed with ^ to withdraw the suit upon terms of 


* Present THE RIGHT HON. SiR JAMES W. COLVILE, THE RIGHT HON. 
Sir Barnes peacock, the Right Hon. Sir Montague E. Smith, and 
THE right Hon. Sir Lawrence Peel. 

(i) 8 Moore’s Ind. App. Ca. 170. 
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compromise, K* was induced to enter into a bond to by which E. in effect 
engaged to pay to A** i^^ discharge of his claim upon C»% and a fixed 
sum, which was claimed by A, as the amount due to him ; and A, agreed to 
abandon his claim upon them on such payment, retaining the securities he 
held from them until E*s bond was satisfied. 

At the time of entering into this bond, E. had only just attained his 
majority, was without proper counsel or assistance, and was threatened by 
A. with the consequences of not immediately acquiescing in his demand, 
the threats not being of bodily violence, but of carrying on the suit to his 
ruin ; and such threats overcame his free will, and induced him, contrary to 
his own judgment and sense of right, and without any evidence that the 
sum claimed was due, to execute the bond. 

On a suit by A. to enforce the bond :— 

Heldy that the taking of the bond from E. did not amount to novation ; 

that the bond was wholly invalid as against and could not even be made 

to stand as a security for what might really have been advanced by . 4 . to 
andas nothing was ever due from E.Xo A., and there existed 
no privity of contract between them. 

IS was an appeal from a judgment and decree of the High 
Court of Judicature at Madras, affirming a revised judgment and 
decree of the Civil Court of Trichitiopoly, made in a suit brought 
by the Appellant against the Respondent to recover the amount 
of an instrument in writing called a loan bond for the sum of 
Rs. 67,000, together with interest. 

The late zamindar of Marungapnri died, leaving his half- 
brother, the Respondent, and three widows, of whom Lekka- 
mani was the senior, the sole members of an undivided Hindu 
family. 

The Respondent, who was then a minor, was (with the full 
concurrence of the widows) recognised and—it was contended— 
nominated as the legal successor by the Government of Madras 
on the 17th of September, 1864, and the collector took charge of 
the zemindary under the Court of Wards, Act of 1804, the 
widows accepting the usual allowance from the collector for their 
maintenance. 

In the year 1866, however, they discontinued their receipt of 
maintenance and set up a claim to the zemindary, on the ground 
that the Respondent was of illegitimate birth, and that they were 
entitled to it by inheritance ; and, on the 21st of December, 1866, 
notwithstanding a prohibition of dealings with them issued by the 
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collector under the Couft of Wards Regulation^ 1804, they entered 
into an agreement (marked B.) with the Appellant, who was a 
banker. The following is the material portion of the agreement:— 

“ As with reference to the moneys to be borrowed of you by 
executing loan bonds in view to meet the expenses incidental to 
suing out (our claims) in the Revenue and Civil Courts and before 
the superior authorities respecting our zemindary, which is now 
held by the Court of Wards in their management on behalf of 
another to whom it is intended to be transferred, and to meet our 
maintenance expenses, we have agreed, of our own free-will, to 
repay, on demand, the amount so borrowed of you, with interest 
at the rates provided for in such bonds, and in consideration of the 
aid you propose to give us in money and in exertions towards 
establishing our title to the said zemindary, to pay you as allow¬ 
ance and gratuity, immediately after the zemindary is granted to 
us, one lac ol rupees out of the incomes thereof, and a moiety of 
the surplus proceeds that may be transferred to us by the Court of 
Wards ; you shall accordingly prosecute the claims, and shall, 
immediately after the said zemindary is granted to us, have the 
zemindary under the management of your own agent, disburse the 
maintenance amounts due to us as per agreement, the peshcush 
(revenue)* and the establishment charges, and pay yourself from 
the surplus proceeds the lac of rupees above agreed to be paid to 
you, and we shall redeem the zemindary from your agent*s man¬ 
agement only after the said amount has been fully paid to you. 
In the meantime we shall not transgress the directions of your 
agent in the matter either of the said claim or of our household 
aflairs, &c., or of the management of the zemindary. If, on the 
contrary, we fail so to conduct ourselves, we agree of our free-will 
to pay you at once, without any objection, from out of our assets 
and those of our heirs, the principal and interest due on the loan 
bonds, the allowance of one lac of rupees agreed above to be paid, 
and the amount forming a moiety of the surplus proceeds re¬ 
maining with the Court of Wards on that day. We further agree 
not to execute any bonds in the matter of this claim or debts to 
anybody other than yourself.** 
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On the 6th of May, 1867, the widows gave the Appellant 
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a loan bond (marked C.), the material part of which was as 
follows :— 

“ For the costs of the suit which is now pending about the 
frauds used against our zemindary, for our domestic expenses, and 
for the discharge of the debt contracted by us heretofore, we have 
this day borrowed of you Rs. 20,000. 

“ These Rs, 20,000 we shall pay on demand in cash, with interest 
thereon at 1 per cent, per mensem. That this loan bond is exe¬ 
cuted with our free-will.’* 


In September, 1868, the Appellant instituted suit No. 30 of 
1868, in the Zillah Court of Trichinopoly^ in the name of Lekka- 
mani, the senior widow, against the collector of Trichinopoly, the 
agent of the Court of Wards and representative of the Respon¬ 
dent’s estate, for the recovery of the zemindary and other pro¬ 
perty of the value of Rs. 4,11,997. Sa, Ip.t on the grounds above 
mentioned. 


The Respondent, who had then just come of age, was put in 
possession of the zemindary by the collector on the 23rd of July, 
1869. Lekkamani immediately, on the 28th of July, 1S69, applied 
to the Court to make the Respondent a party to the suit^ and he 
was made a Defendant on the 2nd of August, 1869. 

The suit was set down for final hearing on the 16th of August, 
1869. On the application of Lekkamani a commission was issued 
by the Civil Court to take the evidence of the three widows and 
the late zemindar’s sister in their palace. The commissioners 
arrived at Marnngapuri on the 11th of August, 1869. 

Immediately after the arrival of the Commissioners, Lekkamani 
proposed to the Respondent that the suit should be settled, and he 
executed an instrument called a razeenamah, which purported to 
compromise the suit between him and the widows by his assigning 
certain villages for their maintenance, and he also, at the instance 
of the Appellant, under circumstances which formed the main 
subject of inquiry in the suit out of which the appeal arose, gave 
to the Appellant the bond marked A., the material part of which 
was as follows :— 

“ With reference to the dealings which you had heretofore held 
with Lekkamani and others,widows of my elder brother Tirumalai 
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Poochai Naiker, the late zemindar, on account of their maintenance 
and court costs, as per a loan bond for Rs. 20,000, and an agree¬ 
ment for Rs. 1,00,000, the accounts being adjusted up to date, the 
sum which was found due by them, and which alone was assigned 
to be paid by me is Rs. 67,000. As I have undertaken to pay 
you the same, I hereby bind myself to pay you the said sum of 
Rs. 67,000 within the 30th of September of the current year, and 
get back this bond, and the bond and agreement above referred 
to. On failure to pay the money within the above prescribed 
lime, I bind myself to pay you on demand the said sum of 
Rs. 67,000 with interest at one-half per cent, per mensem, and 
receive back this and the aforesaid bonds.” 
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The razeenamah was presented to the Court, but Mr. Not^iout 
who had been the counsel for the collector as guardian, and who 
appeared that day as counsel for the Respondents—before the 
razeenamah was filed—obtained an adjournment. On the 31st 
of August the case came on for final hearing. Mr* Norton 
then, as Advocate-General, acting for the collector alone, ob¬ 
jected to the reception of the razeenamah by the Court, on the 
ground that the estate was not hereditary, and that the Respondent 
held it only by the nomination of the Government, which being 
an act of state could not be questioned in the Court. On this 
ground the Judge dismissed the widow’s suit with costs. 

The case was brought before the High Court of Madras on 
appeal by the widow, who prayed for a decree in accordance with 
the terms of the razeenamah, but the Respondent’s counsel re¬ 
fused to be bound by it, and the High Court did not give it effect, 
and in fact the litigation was continued through all its stages 
irrespectively of the razeenamali. 

The Appellant having sued the Respondent for payment of the 
bond for Rs. 67,000, the Respondent resisted the demand on the 
ground that the bond had been obtained from him by threats and 
fraud, and without consideration, just upon his attaining majority, 
and in the absence of legal or other advice. 

The cause having come on for trial (on remand from the High 
Court) before Mr. Dax'idson^ the Zillah Judge of Trichinopoly, a 
great deal of conflicting evidence was given as to the circpm. 
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stances under which the bond was executed, and the Judge, on 
the 10th of November, 1871, pronounced his decision, from which 
the following passages are extracted :— 

“ The case for the Plaintiff is this, and it is not disputed by the 
Defendant, that on the very day of the arrival of the Commis¬ 
sioners at Mar'ungapurij viz., the 11th of August, two messengers, 
by name Thavar Naick and Mar‘udanayagam Pillayt the sixth 
witness for Plaintiff and the first for Defendant, were despatched 
in hot haste to fetch the Plaintiff from Shevagungat and it is 
admitted that he reached Marungapuri on the evening of the 
14th idem. But meanwhile, viz., on the 12th idem, the Defendant 
had been induced to give a note of hand for Rs. 62,000 in the name 
of one Runga Iyengar^ in acknowledgment, it is alleged, by the 
Plaintiff, of his having accepted all Lekkamani and the other 
widow’s obligations to Plaintiff, on account of the bonds B. and 
C. for one lac, and for Rs. 20,000 respectively, together with 
certain debts which the w'idows had subsequently contracted, and 
on the following day, viz., the 13th idem, the razeenamah, Exhibit 
No. VI., was executed. 


The Plaintiff asserts that on the forenoon of the 15th idem, 
he and the Defendant, together with certain others named, pro¬ 
ceeded to the widow LekkamanVs palace, where, after certain 
accounts had been looked into, it was ascertained that a balance 
of Rs, 54,000 was due by the widows to the Plaintiff ; that the 
Defendant then, of his own free-will, signified his readiness not 
only to accept that liability on their account, but also undertook 
to pay the Plaintiff Rs. 12,500, or one-eighth of a lac of rupees, in 
extinguishment of the bond B. for Rs. 1,00,000, making a total 
aggregate sum of Rs. 67,000, for which amount he, on the follow¬ 
ing day, viz., 16th of August, voluntarily gave the bond A. to 
Plaintiff, through his (Plaintiff*s) agents, Siva Rama Gheiiy and 
Venkatesa lyen^ the Plaintiff’s third and fourth witnesses. 

On the other hand, the Defendant asserts that when he ac¬ 
companied the Plaintiff and others to L,ekkai>tafii's palace, on the 
occasion in question, no accounts at all were examined; that 
Lekkamani, both then and before he gave the note of hand on the 
12th idem, assured him that she merely owed Plaintiff a small 
sum, and that first the note of hand for Rs. 62,000, and eventually 
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the bond A. for Rs. 67,000 were obtained from him against his 
will upon a misrepresentation of facts under the influence of fear, 
occasioned by the threats employed to induce him to sign them, 
and without his having had an opportunity of consulting with the 
collector, as he was anxious to do. 

“ The conflict in the evidence adduced by the parties to the 
suit is so appalling, that in weighing it much importance must 
necessarily attach to the manner and demeanour of the witnesses 
at the trial; and I may here remark that the clear and straight¬ 
forward way in which the young zemindar himself gave his testi¬ 
mony left nothing to be desired. He was subjected to a most 
severe and searching cross-examination, from which he emerged 
almost scathless ; and I am bound here to state that the opinion 
which I formed, from a very careful study of the witnesses, and 
from my observation of the case, was eminently favourable to the 
Defendant’s cause, and adverse to that of the Plaintiff, 

“ It appears, then— 

That on the 23rd of July, 1869, the Defendant was in¬ 
stalled as zemindar. 

“ That on the 28th idem this Court was moved to make 
him a supplemental Defendant in O. S. No. 30 of 1868. 

“That on the 30th idem he was made supplemental De¬ 
fendant. 

“That on the 2nd of August, 1869, he got notice of the 

same. 

“That on the 16th idem the suit was to come on for final 
hearing, and did so. 

“That on the 11th idem the Commissioners reached 
Marungapuri. 

“That on the 11th idem the Plaintiff was sent for from 
Shevagunga. 

“ That on the 14th idem, in the evening, he arrived at 
Marungapuri, 

“That on the 12th idem the note of hand for Rs. 62,000 
was taken from the Defendant. 

“That on the 13th idem the razeenamah in O. S. No. 30 of 
1868 was signed by Lekkamani and present Defendant, and 
their vakils. 
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“That on the 15th idem the Plaintiff asserts that the 

accounts between the Plaintiff and Lekkamani were examined 

_ • « 

by the agents of Lekkamani and the Plaintiff, in the pre¬ 
sence of the Defendant. 

“ That' on the 16th idem the bond A for Rs. 67,000 was 
executed, and the razeenamah was put in, in O. S. No. 30 of 
1868. 

“Now I observe that the note of hand for Rs. 62,000 was, as ad¬ 
mitted on both sides, given by the Defendant to Runga Iyengar; 
and I think it clearly appears from the testimony of the Defen¬ 
dant’s witnesses, that the said Runga Iyengar was the Plaintiff’s 
agent; the fact is, however, denied by the Plaintiff and his 
witnesses, and it is a remarkable fact that the Plaintiff has pru¬ 
dently abstained from placing Runga Iyengar in the box, notwith¬ 
standing that he cited him as a witness on his behaif. The execu¬ 
tion of the note of hand took place on the day after the arrival of 
the Commissioners at Marungapuri^ and the following are the 
circumstances under which the Defendant asserts that he was 
impelled to act as he did :— 

“ He has stated, on cath, that after the arrival of the said com¬ 
missioners at Marungapuri^ Lekkatnanif the nominal Plaintiff in 
O. S. No. 30 of 1868, sent for him to her palace, and made over¬ 
tures to him with a view to having the suit No. 30 amicably 
adjusted, by suggesting that she {Lekkamani) and the two other 
widows should have three punnay villages given them for their 
maintenance, and that he. the Defendant, should further settle the 
Plaintiff’s ‘ small ’ account, and he said he would think the matter 
over; that same day, Siva Ramah Chetii, the Plaintiff’s third 
witness, Coppier, his fifth witness, Runga Iyengar, not examined, 
and Venkatesa Iyer, his fourth witness, asked him for a note of 
hand for Rs. 62,000; he was staggered at the amount of the 
‘ small ’ account, pleaded in vain for time to consult the collector 
the first defendant in the suit, but was eventually terrified into 
acquiescence by the threats which the said parties held out, that 
in the event of non-compliance on his part, they would have 
O. S. No. 30 of 1868, prosecuted as far as the Privy Council, and 
that even if he (the Defendant) succeeded in retaining the zemin- 
dary, *the Chetty,* meaning the Plaintiff, was so wealthy that he 
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would assuredly involve the Defendant in such pecuniary diffi¬ 
culties that he would be unable to extricate himself, save by the 
sale and loss of his fine estate, like the Shevagunga and Chekkam- 
putty zemindars, and the Defendant’s first, second, and third 
witnesses, Nalla Tumbi Ptllai\ Navaniihakristnani Pillai^ and 
Mafoothanayagam Pillat\ fully corroborate his statement. 

“ The Defendant has further deposed on oath, that on the 15th 
idem, the Plaintiff, Chedamhafa Chetty, presented himself before 
him dki Maruitgapuri (he having been fetched from Shevagunga^ 
where he resides), and informed him that his agents had inad¬ 
vertently taken a note of hand for Rs. 62,000 only, whereas the 
amount ought to have been Rs. 67,000, and demanded a bond for 
that latter amount. He remonstrated, but next day (l6th August), 
on the Plaintiff and the already-mentioned other four individuals 
threatening him, that unless he gave a bond for the Rs. 67,000 
demanded, they would get the razeenamah cancelled, the zemin- 
dary sold, and an action brought on the note of hand for Rs.62,000 
which the Plaintiff held, he, after having pleaded in vain for 
time to consult the collector, yielded through terror, and even¬ 
tually executed the bond A. for Rs.67,000, on a stamp for Rs. 300, 
which the Plaintiff himself produced, and the Defendant’s state¬ 
ment is fully borne out by first, second, third, and fourth witnesses; 
of whom the third witness was the writer of, and the fourth wit¬ 
ness an attesting witness to, the bond A. 

“ Now the witness, Siva Rama Chetty^ seeks to avoid all re¬ 
sponsibility in regard to the pressure alleged to have been applied 
by him to the Defendant, in regard to the note of hand for 
Rs.62,000, by denying that he w’as present at all at its ex^'ciuion, 
and the Plaintiff does the same in regard to the execution of A., 
for he alleges that he was not present on the occasion. The Plain¬ 
tiff’s witness supports him in that statement ; but, on the other 
hand, the Defendant and his witnesses swear positively that the 
Plaintiff was present at the execution of A., and that he and his 
agents employed the threats which induced Defendant to execute 
the said bond A., on a stamp which the Plaintiff himself furnished, 
and which was of the value of Rs.300, whereas one for half that 
amount would have sufficed. 

“ N.ow, ,a very careful consideration of the evidence adduced on 
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either side in regard to the disputed points, as to whether or not 
threats and undue influences and pressure were applied to the 
Defendant at the time when he first gave the note of hand for 
Rs. 62,000, and subsequently, when he gave the bond A. for 
Rs. 67,000 to Plaintiff in lieu thereof, satisfies me that truth lies 
with the Defendant and his witnesses. 

“ I think the evidence in the case leaves me no reasonable room 

^iicK^R. being perfectly satisfied that no 

- accounts were settled before the Defendant gave the bond A for 

Rs. 67,000. I think there is the strongest ground for believing 

from the evidence adduced, and from a consideration of all the 

surrounding circumstances of the case, that the boy zemindar 

fresh from school, inexperienced in the ways of the world, glad 

perhaps at the prospect of entering peaceably on the enjoyment of 

his estate, instead of commencing his career with an expensive 

lawsuit, which might land him he knew not where, was in the first 

place fraudulently misled by Lekkamants misrepresentation into 

believing that she had not expended more than what she vaguely 

designated a ‘ small ’ sum in suing the Defendant and the collector 

in original suit, No. 30 of 1868, that subsequently the Defendant 

yielding to fear at the spectacle of ruin and misery which the 

Plaintiff’s agents pictured to him as the inevitable result of his 

failing to execute the note of hand for Rs. 62,000, and without 

having it in his power to exercise a free choice in the matter, put 

his hand to the note for Rs.62.000, which sum he was induced by 

similar threats on the part of the Plaintiff and his satellites to 

raise to Rs.67,000, for which latter sum he became an involuntary 
party to the bond A. 

“ Now. it is not disputed that, as things have turned out. the 
Defendant has absolutely obtained no advantage or consideration 
for the bond A., because the razeenamah having been rejected, 
O.S., No. 30 of 1868, is still being prosecuted by the Plaintift in 
Lekkamam s name with the utmost assiduity, and it has never 
been contended that the Defendant himself had obtained any con- 
sideration for A. up to the time of its execution. 

In the present suit, it is true, there is no allegation .of personal 
violence having been threatened towards the Defendant in case of 
his proving obstinate and intractable, but my knowledge of native 
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character leads me to believe firmly that, assuming the alleged 
pressure to have been in reality applied, and, judging by the 
evidence. I have no doubt it was so, it would have proved infinitely 
more cogent than any threats even of death or personal violence 
which the Plaintift or his agents might have applied to the 
Defendant under the circumstances in which the latter was placed. 


“ The Defendant was in his own palace, in the midst of his 
people, who were well affected towards him. and he could assuredly 
have defied any threat of the Plaintiff to do him a personal in¬ 
jury. but he was aware, as is not disputed, that the Plaintiff had 
long been mixed up with zemindary intrigues, and notably with 
that of Shevagutiga, within whose territory the Plaintiff resides, 
that he is enormou=ly wealthy, having agents residing, among 
other places, at Calcutta, Madr as, Ceylon, Madura, Tinnevetly, 
Ramnad, Shevagunga, &c., and that the Plaintiff having once em¬ 
barked in the suit No. 30, of 1868, and advanced money towards 
its proseculion,would not consent to lose his money until every 
means had been tried to recover it, and had failed, especially as 
he already held the Defendant’s note of hand for Rs.62,000. 
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** Now, it is a very remarkable circumstance connected with this 
case, that not a title of documentary evidence has been adduced 
to shew what money the Plaintiff really advaaiced to Lekkaffiafti, 
either for the purpose of fomenting litigation or for any other 
purpose, and I place no reliance on the explanation given by the 
Plaintiff and his third and fourth witnesses for the omission, and 
which is to the effect that the accounts were returned to the 
Defendant after he executed the bond A. This is, I think, with 
perfect truth, flatly denied by the Defendant and his witnesses, 
and I can only view, therefore, the Plaintiff witholding such 
accounts, if in existence, as tending greatly to discredit his cause, 
besides putting it out of my power to compel him to make good 
the truth of what he has asserted. I entertain no doubt that the 
Plaintiff does possess certain accounts relating to his transactions 
with Lekkamaniy which he has deliberately withheld because they 
will not bear the light of scrutiny, and if such be the case, it goes 
a long way to strengthen the Defendant’s assertion that no 
accounts were settled or even shewn him or his agents prior to his 
executing the bond A. for Rs. 67,000. 

S 2 
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I am clearly of opinion, however, that the contract under A 
cannot be enforced against the Defendant, because I think there is 
abundant evidence on the record to shew that the signing of the 
contract under A. was an involuntary act on the part of the 
Defendant, who, without having a free choice of saying no in the 
matter, yielded to the undue influence of extreme terror, occasion¬ 
ed by the threats held out by the Plaintiff and his agents, and I 

PucHAiYA justly entitled, therefore, to come forward and seek 

N aick ar. tQ relieve himself from such contract, and to obtain such relief 

“ Throughout the entire course of the transaction, commencing 
with the demand for the note of hand for Rs. 62,000 and culmina¬ 
ting in the execution of the bond A., the Defendant is shewn, on 
what I consider perfectly reliable evidence, to have evinced the 
strongest desire to consult the collector before taking the momen¬ 
tous step of signing a bond for the stupendous sum of Rs. 67 000 
and the fact of the Defendant having promptly brought the cir¬ 
cumstance to the notice of the collector soon after its occurrence 
and claimed protection, materially strengthens, I think, the view 
I have taken of the case, and the mere fact of the Plaintiff agree¬ 
ing to accept Rs. 12,000 in lieu of the bond B. for a lac, among 
other things is, I think, not the least of the many symptoms 
which indirectly serve to indicate the fraudulent nature of the 
transaction. 

“ A very careful consideration, then, of the evidence, and of all 
the material circumstances surrounding the case, leads me to the 
inevitable conclusion that the Defendant is just such a person as 
deserves to be specially favoured by the law. He is shewn, I 
think, to have been helpless to protect his own rights, and he was 
powerless to contend successfully against w’hat appears to me to 
have been a combination of fraud, cunning, avarice, and heartless¬ 
ness arrayed against him, and to \vhich even the strongest mind 
must have eventually succumbed. 

And inasmuch as I find,on the first issue, that the bond A. was 
obtained from the Defendant under undue influence and threats, 
and, on the second issue, that Defendant has obtained no consi¬ 
deration for the bond A, 1 dismiss the suit, and direct that the 
Plaintiff do pay all the costs therein.’* 

Against this judgment and decree the Appellant appealed to 
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the High Court, which, on the 3rd of June, 1872, pronounced its 
decree, confirming the decree of the Civil Court, and dismissing 
the appeal with costs. 


The Appellant having obtained leave to appeal to Her Majesty 
in Council, the appeal now came on to be heard. 


Mr. Kay, Q.C., Mr. J. D. Mayne, for the Appellant:— 

The zemindar was of full age by law and competent to enter 
into contracts. The evidence shews that he was in his own house, 
among his own friends and advisers ; that he was well acquainted 
with the facts ; the accounts were examined by his own people. 
There is a bond for Rs.20.000, and an agreement to pay 
Rs.100.000, conditionally ; it was for the Respondent to point out 
any errors in the accounts ; the pleadings do not challenge the 
Appellant to produce his accounts. On the 15th of August, the 
Appellant was justified in considering the Rs,62,000 settled, and 
that settlement would not be invalidated even if the additional sum 
of Rs.7000 was not investigated. The Respondent had his own two 
vakeels to assist him when the razeenamah was signed, and the 
Commissioner of the Court was present. The Respondent wished 
to save the widows, and the bond was really given to Lekkamani, 
Forbearance of a disputed claim is consideration, if there be rea¬ 
sonable ground for the claim, or even if the claimant believes his 
claim to be valid : Coo& v. Wright (l) ; Callisher v. Bischoff- 
sheim (2) ; and the quantum is unimportant. Assuming, for the 
sake of argument, that the Appellant had not a rightful claim 
against the widows, yet he was preparing to assert what claims he 
had. Undoubtedly he had advanced Rs.54,000 for maintenance 
and costs of suit; that sum could have been recovered. The 
rights of the Appellant as against the widows were defined by 
documents which they executed freely between themselves. The 
Appellant, though he kept the widows’ bond merely as a security 
for the fulfilment of the Respondent’s obligation, accepted the 
zemindar as his debtor: that amounts to novation. In amalgama, 
tion cases, although in some recent arbitrations there has been 
a difference of opinion on the subject of novation, yet the Courts 
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have consistently held the acceptance of a new debtor to be a dis¬ 
charge of the old : Spencet**s Case (l). As to the all»»ged undue 
influence and threats, the Respondent did not tender himself as a 
witness, but was called by the Judge, and examined after all the 
others, so that he could not cross-examined like the rest. 

There were no fiduciary relations between the Appellant and the 
Respondent. There had always been such relations in cases where 
PucHAiVA the Courts have interfered on the ground of undue influence. In 
Na icka r. layoff V. Home{2) it was proved that the Defendant had obtained a 

power over the plaintiff’s mind which she could not resist. Under 
the Roman law {Pothier on obligations, p.l8, transl.),it is no threat 
to assert that one will exercise a legal right; then if the party com¬ 
promises in order to avoid this, he decides the case himself, instead 

of leaving it to the Court. The threats, if such they were, were 

used in the absence of the Appellant. The threat was merely 
that the Appellant would carry on the suit commenced by the 
widows, which he thought they had no right to compromise behind 
his back after receiving advances from him ; and that through the 
suit the Respondent might lose his zemindary. The transaction 
had been arranged provisionally between the Respondent and the 
agents of the Appellant before the Appellantwas sent for by both 
parties because its ratification by him was necessary. The agree¬ 
ment between the Appellant and the widows was put an end to. 
.Vfter the razeenamah had been executed, if the Respondent had 
chosen to abide by it, the Appellant could not have prevented it 
from being carried out, and there would have been no more litiga¬ 
tion. Up to the 27th of May, 1870, the widow pressed the razee¬ 
namah. If the consideration for the bond given to the Appellant 
by the Respondent has failed, it has failed by the act of the 
Respondent himself in repudiating the razeenamah ; and such a 
failure does not affect the contract, and the person causing it 
cannot take advantage of it : Stray v. Russell (3). Up to and 
on theSlst the Respondent was desirous to act on the razeenan)ah, 
but the Advocate-General,onthe part of the Government, objected. 
The Respondent saw the collector on the 12th, and was still in 
favour of the razeenamah, with which the bond was connected, 

(i) Law Rep. 6 Ch. 362. (2) Law Rep. 6Eq. 655. 

(3) 28 L. J. CQ.B.) 279 : 29 L. J. (Ex. Ch.) us. 
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He did not take the advice of his English counsel, but had ample 
advice in his own palace. His conduct shews confirmation without 

pressure. 

The widows thought their claim was fair, but had no resources 
for carrying on the suit, and did not like to accept maintenance 
4 ny longer from the zemindar whom they were seeking to disposses* 
It was a tripartite independent agreement; each engagement with 
the zemindar was independent, and the considerations were not 
dependent upon each other. Even allowing the English law of 
champerty to be applicable—which we do not admit—still, wher® 
a suit is brought to set ^aside a bond, a Court of Equity always 
orders the bond to stand as a security for whatever is justly due : 
Wood V. Wood (l). 

If the whole transaction is to be opened, the Appellant ought to 
be restored to the position which he held at the time : Fot*hes v 
Over‘sha^ (2) ; Wilson v. Coupland (3) ; Israel v. Douglas (4) . 
Price v. Easton (5). At all events, the Appellant is entitled to 
the Rs.54,000 ; and the Court should at least direct an inquiry. 


Mr. Leith, Q.C., and Mr. J. B. Norton, for the Respondent :— 

The transaction between the Appellant and the widows waS 
entered into contrary to the Court ofWat^ds Regulation of 1804^ 
which forbids lending money to persons under the protection of 
the Court, and the collector, before the transaction between the 
widows and the Appellant, had rightly issued orders declaring 
the bonds of the widows not to be enforceable against the 
estate. 

It is not pretended that there was any adjustment of account^ 
before the balance of Rs.62,000 was struck, nor is there any evi. 
dence that accounts were regularly kept against the widows. The 
Rs.54,000 is apparently arrived at by adding Rs.20,000, the 
amount of the bond, to Rs.34,000 alleged to have been advanced 
The Appellant himself deposed that he took loan bonds from the 
widows which amounted to Rs.lOOO or Rs.2000. No vouchers were 
produced. The Respondent denied that any thing was due ; and 


(1) i8 Ves. i20. f 3)5 B. & A. 229. 

(2) 2 H. & N. S17. (4) I H. Bl. 239. 

(S) 4 B. & A. 433. 
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this ought to have put the Appellant to prove his account if he 

could. 

Upon a security affected by fraud there can be no relief, even to 
the extent of advances. The formality of a bond gives no advan¬ 
tage in India \ consideration must still be proved. The action on 
the mind of the Respondent was such that he was not a free agent. 
The agreement was against public policy. The note was taken 
before the razeenamah was signed. 

Champerty is not illegal in India unless unconscionable, or 
against public policy, but the Court views transactions on their own 
merits, and allows nothing contrary to justice, equity, and good 
conscience: Fischer' v. Karnala Naicker (l). In a late case in Ben¬ 
gal (2), the High Court cited, and followed, a decision of Chief 

Justice Sir Barnes Peacock,in which that learned Judge held that 
“ although he did not mean to say that the law of champerty is a 
law applicable to the Mofussil, still he thought that the Courts 
would be exercising a very unsound discretion, and would be act¬ 
ing upon a very erroneous principle, if they would allow a stranger 
to interfere in family affairs, on an agreement between him and 
the real heirs that if he could establish their claim he would be 
entitled to a share of the estate.*' 

The agreement is, on the face of it, against public policy. All 

were in harmony when the Appellant interfered. There was no 

proper adviser to assist the Respondent. A vakeel was present, 

but he appears by the evidence to have been a man who had been 

dismissed from the public service. Only five months after the 

original agreement, we find the Appellant getting from the ladies 

a bond for Rs. 20,000, for which he has no receipts or loan bonds 

to shew ; nor are there any vouchers for the Rs.34,000, nor for the 
Rs.l 2,000. 

There are concurrent judgments of two Courts, finding that 
there were threats and pressure. There was perturbation of mind, 
which the Hindu law regards as a cause of nullity. The emanci¬ 
pation of the Respondent had been so recent, that the collector 
might still be regarded as his proper adviser. There was no 
novation here, for there was no extinguishment of the claim upon 


fi) 8 Moore’s Ind. Ap. Ca. 170 ; see 1 Madras H. C. R 153. 

(2) 13 S\ah. W. k. 426. 
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the widows; and the Respondent retained the instrument, on which 
he might sue. It was no fair or promising case for the widows. 
They, in common with the sister of the deceased zemindar, had 
acknowledged the Respondent as his heir, till the Appellant 
stirred up this litigation, which he himself conducted without 
check. Lyon v. Home (l) shews that a fiduciary relation need not 
be established to set aside such a transaction : Earl of Aylesford 
V. Morris (2), 

The evils with which the Respondent was menaced were very 
formidable. The legitimacy of his birth was attacked, and he was 
told to be warned by the example of families who had be®n ruined 
by resisting the Appellant. Here the advances are alleged to have 
been made not to the Respondent, whom it is sought to charge, 
but to a third party, and any mon®y that was advanced was used 
against the Respondent; consequently there cannot be any claim 
upon him, even for advances which may have been really made 
under the agreement. The Appellant has got the document? B. 
and C., and may enforce them, if valid, against the widows. 

Mr. Kayt Q.C., in reply. 

At the close of the argument the judgment of their Lordships 
was delivered by 

The Right Hon. Sir James \V. Colvile 

In this case the Appellant sued the Respondent, who was the 
zemindar of Marungapuri^ to recover the amount alleged to be 
due upon the bond marked A. The material portion of the bond 
is this :—[His Lordship here stated the material portion of the 
bond (3)]. The bond and the agreement referred to are Exhibit B. 
and Exhibit C, Their effect will be afterwards stated. 

The Respondent was the younger brother of the late zemindar 
or poligar of Martmgapuri. He seems to have been treated as 
heir presumptive by his brother. Immediately upon his brother's 
death he was recognised by the authorities as the zemindar ; and, 
being a minor, he and his estate were placed under the guardian- 

(i) Law Rep. 6 Eq. 655. (2^ I.aw Rep. 8 Ch. 484. 

(3) Sufi/a. p. 244 
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ship of the Court of Wards. It is stated in the judgments, and, 
if the record in the former suit which has been recently before 
the Court is looked at, it amply appears, that the widows them¬ 
selves also recognised in the first instance this boy as the heir. 
And even without going out of the record, it appears upon what 
is strictly in evidence in this case^ that for two years they 
acquiesced in his recognition by the Government as heir, and 
received at the hands of the collector, who was exercising the 
power of the Court of Wards,certain sums by way of maintenance. 
In December, 1866, a change came over them. The Plaintiff in 
this suit then came upon the stage, and the agreement which is 
marked B. was executed on the 21st day of that month. It is an 
agreement of a very singular nature,and the material portions of it 
are these:—[His Lordship here stated them (l)]. It appears, then, 
that these ladies having changed their minds, and determined to 
claim the estate as the heirs of the late zemindar, for that purpose 
put themselves wholly into the power and into the hands of the 
Plaintiff; that they agreed to pay him on demand the moneys to 
be advanced with interest at the rates to be provided for in the 
bonds which the agreement contemplated they would give the 
Plaintiff for the advances when made; that they further agreed 
that if they succeeded in the suit they would pay him a lac of 
rupees and a moiety of the surplus collections, mortgaging the 
zemindary to secure those payments; that they would do nothing 
in the suit# or otherwise, without his consent, and that if they 
violated the agreement they should at once become liable to pay 
both the principal and interest due on the loan bonds, and also 
the lac of rupees and the amount of the surplus collections 
remaining with the Court of Wards on that day. 

Under this stringent agreement, the suit No. 30, of 1868, was 
instituted in their names ; but it is impossible to read the agree- 
ment and to know anything of the manner in which litigation is 
conducted \n India without seeing that although the suit was 
carried on in the name of the ladies, the whole management of it 
was committed to the Plaintiff, and that he was, as was repre¬ 
sented in the argument, the real dominuslitis. It further appears 
that but one bond was executed by the widows under this agree- 


(i) Supra, p. 24‘>. 
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ment, viz., the bond which is dated the 26th of May, 1867, and 
purports to be a bond for securing tbe re-payment of the sum of 
Rs.20,000 (the amount of the PIaintift*s advances up to that 
time), with interest at 12 per centum per annum. The principal, 
if not the only, question raised in the suit by the widows was the 
legitimacy of their husband's younger brother. The family being 
a joint Hindu family, he, if legitimate, was unquestionably entitled 
to the zemindary as the heir preferable to the widows. A further 
question was, however, raised by the collector, who defended the 
suit as guardian of the minor zemindar, viz., whether the polliem 
was an hereditary estate at all, or one the succession to which, 
upon the death of the actual poligar, was determinable by 
Government. The suit being in that state, the boy, having 
attained the age of eighteen, which is the age fixed by the Regu¬ 
lations for the majority of a zemindar, was put by the Court of 
Wards into possession of his estate, and made a formal Defen¬ 
dant ; and immediately upon, or very shortly after that, the 
transactions which are in question in this suit took place. We 
find the dates given in the judgment of the Judge, Mr, Davidson, 
and there is no doubt about them. The Defendant was installed 
as zemindar on the 23rd of July ; on the 2nd of August, 1869, he 
had notice that he had been made supplemental Defendant to the 
suit. The suit was fixed for hearing on the 16th ; and on the 
11th, in anticipation of that hearing, certain commissioners were 
sent to Marungapuri by the Court, in order to examine the 
widows, who, of course, were purdah women. The widows seem 
then to have become desirous of settling and compromising their 
suit, and the terms upon which they were willing to compromise 
were finally embodied in a razeenamah. Those terms, however, 
did not include any subsidiary arrangement to be made in respect 
of the money which was due from them to the Plaintiff ; the 
razeenamah only expressed that they were willing to consent to 
the dismissal of their suit upon the terms of their having as¬ 
signed to them certain villages by way of maintenance, and each 
party paying his own costs. 
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As to what took place on the 11th and the subsequent days, 
there is a considerable conflict of testimony ; but their Lordships, 
adverting to what was said by Mr. Davidson, the Judge, as to the 
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credit due to the witnesses on either side, and particularly as to 
the manner in which the zemindar gave his evidence, and to the 
fact that the finding of the learned Judge has been adopted by 
the superior Court, have no doubt that it is their duty, upon any 
matter of fact upon which the testimony is conflicting, to adopt 
the finding of the zillah Judge, It must, therefore, be taken as 
found, that on the 12th, when the first negotiation for the com- 
promise took place, there were present on that occasion not only 
the vakeels and agents of the nominal parties to the suit, but 
certain persons acting on behalf of, or as agents for, the Appel¬ 
lant ; that the latter then contended that the compromise could 
not be carried into eftect without their principal's consent; thata 
large sum of money was due from the ladies to him ; that some¬ 
thing was to be paid to him in respect of his interest under the 
agreement, and that it lay upon the zemindar to make those 
payments. It must therefore be taken to be found, that although 
Lekkamaniy the principal widow, stated that the sum due to the 
Plaintiff was small, his agents made use of threats to the Re¬ 
spondent to the eftect that unless he would make himself liable 
for moneys to the amount of Rs.62,000, the consent of the Plaintiff 
to the compromise would be refused ; that the case would go on, 
and would probably terminate in the loss of his zemindary. Their 
Lordships cannot doubt that such threats were used ; that the 
note for Rs,62,000 was given by the Respondent in consequence of 
them, and that that note was not given, as it has been once or 
twice represented in the argument, to Lekkamaniy or any body on 
Lekkamants behalf, but was given to Rangaiengary who was one 
of the persons acting on behalf of the plaintiff. 


The note having been thus given and obtained on the 12th, the 
razeenamah was signed by Lekkamani and the Respondent on the 
13th. In the meantime a messenger had been sent from Marun- 
gapuri to bring the Plaintiff from Shivagaiigay where he seems 
to have resided. It is stated that he was sent for on the 11th, but 
that he did not arrive until the evening of the 14th. On the 
15th there was a further transaction ; the Appellant asserted that 
Rs.62,000 was not a sufficient satisfaction of his claims, and that he 
must have Rs. 67,000. As to what then took place there is again 
a considerable conflict of evidence. It is sworn by him and by 
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his witnesses that some examination of his accounts was made ; 
that by the account so rendered it appeared that he had actually 
advanced to the ladies Rs. 54,000, although a bond had been 
taken for only Rs. 20,000; that he estimated the compensation 
to be allowed for the further benefit which, if the suit had been 
successful, he might have derived under the agreement B., at 
the sum of Rs. 13,000 odd ; that the 67,000 rupees were com¬ 
pounded of those two sums, and that the Respondent voluntarily 
executed the bond A. for that amount. On the other hand, the 
case made for the Respondent (which is deposed to both by him 
and his witnesses) is, that there was no rendering of accounts at 
all ; that there was merely a demand for Rs. 67,000 instead of the 
62,000 rupees ; and that the Plaintifl himself then renewed the 
threats which had been previously made by his agents. 
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Some, but not all, of the witnesses say that he threatened, if his 
demand was not acceded to, not only to go on with the i)ending 
suit, but also to sut on the note of hand for Rs, 62,000. All, how¬ 
ever, speak to threats to the effect that he would go on with the 
suit, that he would carry it through all the Courts up to this 
board, and that the result to the young zemindar would probably 
be the loss of his zemindary and the ruin which had fallen upon 
other zeminJars ; they also swear that the Respondent in vain 
asked for time to consult the collector who had so recently been 
his guardian, and that, under the pressure so put upon him, he 
was induced to execute the bond for Rs. 67,000. 

Their Lordships have already said, that when the evidence is 
conflicting, they must adopt the view which was taken of it by the 
Judge, Mr. Da-vidson. They must, therefore, hold not only that 
the Respondent acted under the pressure of the threats deposed 
to. but, upon the material question whether any accounts were 
rendered, that there was no accounting at all ; that the sum for 
which the bond was given was an arbitrary sum fixed by the 
Plaintiff as the amount for which he would be content to allow the 
arrangement between the widows and the zemindar to be carried 
out. It may be observed that the bond as drawn out is not alto¬ 
gether consistent with the story told by the Plaintiff himself, since 
on the face of it the Rs. 67 .OOO. would appear to be the balance 
found to be due in respect of advances for maintenance and for 
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cost ; whereas upon the statement and admission of the Plaintiff 
himself, it included the sum of 13,000 and odd rupees, as a com¬ 
pensation for that contingent advantage which he was to derive 
under the agreement B., in the event of the success of the suit. 

It may be well to state what afterwards took place before con¬ 
sidering the legal effect of these transactions. On the 16th of 
August the suit came on for hearing; the razeenamah was then 
presented, but Mr. Norton^ who had been counsel for the collector, 
as guardian of the infant, and who appeared on that clay as counsel 
for the zemindar, now adult, before the razeenamah was filed and 
acted upon, prayed for an adjournment. That was granted, and on 
the 31st of August the case came on for final hearing, Mr. 
Notion then, as Advocate-General, acting for the collector alone 
and not for the zemindar, raised the question which was lately 
before theirLordships, and was then finally decided; viz., that the 
estate was not hereditary ; that the nomination of the infant 
zemindar as the next zemindar was an act of state with which the 
municipal Court had nothing to do ; and upon that plea, which 
must now be taken to be unsustainable, the Judge dismissed the 
Plaintiff’s claim, directing her to pay all the costs. Lekkantani 
then appealed against that decision. No doubt, she might have 
acquiesced in the title of the zemindar, and they might have pri¬ 
vately carried out the arrangements, supposing they were to be 
carried out, upon which they had previously agreed. However* 
she saw fit to appeal ; but by her appeal she sought only that the 
decree, instead of being the decree that was made, should be a de¬ 
cree framed in consonance with the razeenamah. In this she did 
not go beyond her rights. The Respondent appeared upon the 
appeal by his counsel, and treated the razeenamah as a thing alto¬ 
gether gone, and by which he was no longer bound. The High 
Court seems to have considered that that was so. and that the 
razeenamah was to be out of the case. They dealt with the ground 
upon which the suit had been dismissed, and finally decided, in a 
very elaborate judgment, which has since been confirmed by Her 
Majesty in Council, that there was nothing in that ground ; that 
the estate must be taken to be an hereditary estate, and that the 
succession to it was to be determined by the Civil Courts accord¬ 
ing to the ordinary law of inheritance. They then gave the widow 
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time to consider whether she would press her suit, and have the 
case remanded in order that the issue as to the legitimacy of the 
Respondent might be regularly tried. The widow elected to have 
that issue tried. The case was remanded, and the Respondent was 
found to be legitimate. The widow afterwards appealed against 
that decision to Her Majesty in Council, and her appeal upon that 
point was dismissed. Therefore the question of the legitimacy was 
fought out between the parties to the bitter end. 

Now upon the transactions which took place between the 11th 
and the 16th of August, several questions have been raised. The 
issues settled in this suit were in eflect whether there was any con¬ 
sideration for the bond ; and whether the bond had been obtained 

by such undue pressure and threats as were sufficient to vitiate the 
contract. 
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And the principal Questions which have been argued at the Bar 
are, first, whether there was sufficient consideration for the bond: 
next, whether, if there were, there had not been a failure of that 
consideration ; and thirdly, whether the plea impeaching the bond 
on the ground of pressure and threats, could be supported. 

Upon the first point their Lordships will assume, at all events 
for the sake of argument, that if the transaction had been between 

partiesdealing with each other at arm s’ length, and unaffected by 

any of the circumstances on which the third plea is founded, there 

would have been a sufficient legal consideration to support the 
bond. 


Assuming, however, that there was a real substantial debt due 
to the Appellant from the women on an agreement to which no 
objection could have been taken ; that there was a bona fide 
arrangement by which the widows were to have their suit dis¬ 
missed ; and that one term of that arrangement was that they 
should be relieved of the debt due to the Plaintift,—their Lord- 
ships must observe that they agree with the Judges of the High 
Court in holding that the transaction would hardly amount to 
what IS called a “ novation ”. It was not a transaction by which 
the widows were altogether released from the debt which they 
had incurred to the Plaintift,nor was the Plaintiff’s position altered 
by reason of his having lost his remedy against them. It appears 
upon the face of the bond that he was to retain his securities 
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against them until the bond was satisfied ; and that the contract 
on his part was, in fact, rather an agreement to abandon his 
remedy against them on the payment of the Rs.67,00C, than an 
actual abandonment at the time of the transaction. 

The question which has been raised as to the failure of consi¬ 
deration, if it were necessary to determine it,might present some 
difficulty. It is quite clear that the Respondent never got the 
benefit of that for which he stipulated ; that circumstances pre¬ 
vented the razeenamah from being acted upon, and that in the 
events which afterwards took place he was exposed to have his 
title questioned and carried up to the Court of ultimate appeal, 
just in the same way as it would have been litigated had the razee- 
naniah never been executed. On (he other hand, there is, no 
doubt, a good deal of truth in the argument of Mr. Mayne, to the 
efiect that the failure of consideration was in some degree due to 
the Respondent himself; and that if, when the widow had ap¬ 
pealed from the first decision in her suit, and claimed the benefit 
of the razeenamah, he had joined in also asking for the benefit of 
the razeenamah, the whole transaction might have been carried 
out as the parties had originally intended it should he. It is, how¬ 
ever, unnecessary to decide this question, since it appears to their 
Lordships that the Respondent is entitled to succeed on the other 
issue settled in this suit. 

What was really the position of the parties ? Here was a man 
who had originally nothing at all to do with this family. All the 
members of the family appear at first to have been agreed that 
this young boy was the true heir to the zeniindary. The widows 
afterwards, then, either of their own mere motion, or at the insti¬ 
gation of the Plaintifl or his agents, determined to dispute that 
title. They next deprived themselves of all freedom of action 
with respect to the suit which they thought fit to bring, by giving 
the interest and the powers which are given by the agreement B. 
to the Plaintiff. 

With respect to the law of champerty or maintenance, it must 
be admitted, and indeed it is admitted in many decided cases, that 
the law in India is not the same as it is \n England. The statute 
of champerty, being part of the statute law of England^ has of 
course no effect in the mofussil of India ; and the Courts of India 
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do admit the validity of many jtransactions of that nature, which 
would not be recognifed or treated as valid by the Courts in 
England. On the other hand, the cases cited shew that the 
Indian Courts will not sanction every description of maintenance. 
Probably the true principle is that stated by Sir Barnes Peacock 
in the course of the argument, viz., that administering, as they are 
bound to administer, justice according to the broad principles of 
equity and good conscience, those Courts will consider whether 
the transaction is merely the acquisition of an interest in the 
subject of litigation bona fide entered into, or whether it is an 
unfair or illegitimate transaction got up for the purpose merely of 
spoil, or of litigation, disturbing the peace of families, and carried 
on from a corrupt or other in)proper n)oti ve. Now, looking at all 
the facts of this case, their Lordships think it is extremely doubtful 
whether the Plaintiff could have recovered on this agreement if 
the question had arisen between the widows and the Plaintiff after 
he had got the estate for them ; whether, upon the principles laid 
down by Chief Justice Peacock and cited by Mr. Justice Kemp in 
this case in the 13th Weekly Reporter (l), the Courts might not 
have refused to enforce such an agreement. The principle laid down 
by the learned Judge was that although the law of champerty was 
not a law applicable to the Mofussil, the Courts would be exercis- 
inga very unsound discretion, and acting on a very erroneous prin¬ 
ciple, if they were to allow a stranger to interfere in family affairs, 
by an agreement between him and the real heirs that if he should 
establish their claim he should be entitled to a share of the estate. 
Nor, in holding that such an agreement could not be enforced 
would the Courts, as it seems to their Lordships, be running’ 
counter to what was decided by this Committee in the case of 
Fischer v. Kamala Naicker ■ for the judgment there assumes that 
if the agreement is somethingagainst good policy and justice,some¬ 
thing tending to promote unnecessary litigation, something that 
in the legal sense is immoral, it cannot be supported. But it is 
not necessary for their Lordships to decide a question which has 
not arisen, vi^., what would have been the rights of the Appellant 
as against the widow. It is sufficient for them to say that they 
are dealing with a person who had got up. or at all events inter- 
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vened, in a suit with which he had no necessary concern; who had 
made himself dominus litis in that suit, and had acquired over the 
Plaintiffs in it the power of preventing them from doing what they 
felt to be right and just; and from interested and corrupt motives 
was exercising that power. The zemindar must be taken to have 
been the legitimate heir; and even if the widows had bona fide 
entered into the litigation to dispute that legitimacy, it is perfectly 
clear that at the time when this transaction took place they had 
come to a better mind, and had satisfied themselves that the right 
thing as regarded the boy and as regarded the family was to 
acquiesce in his title, to admit his legitimacy, and to allow him to 
remain zemindar. 


Their Lordships think it would be contrary to every sound 
principle of justice and of policy to permit a person who had 
acquired this sort of irregular interest in a suit, and a power 
which cannot be safely conceded to any speculator,—to make his 
power of preventing a family arrangement so just and proper from 
being carried into effect, the means of extorting a large sum of 
money from the person whose title had been unjustly challenged. 
The case, however, does not rest here. The transaction was not 
one entered into between two persons, each of whom was capable 
of taking care of himself. Here was a boy of eighteen without 
proper counsel or assistance, for such of his servants as gave him 
any advice thought with him, that he should do nothing until he 
could see the collector; and his vakeel, who is represented as his 
legal adviser in the matter, disowns having given him any counsel, 
and has been treated as having failed in his duty in refusing that 
counsel. There is, moreover, clear evidence that he was threatened 
with the consequences of not immediately acquiescing in the 
Plaintiff’s demand; that these threats were addressed by a powerful 
man to a boy, and were therefore likely to disturb his mind and 
render him incapable of acting as a free agent. Whoever has had 
to do with litigation in India must know that such threats are of 
far greater weight there than they would be in this country. This 
suit was one in which the legitimacy of the Respondent was called 
in question ; and the person threatening was a person conversant 
with law-suits,—a person of great wealth and great power; and we 
all know how easy it is in India, upon such an issue as that, to get 
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up any amount of false evidence, and that it is not because a man 
has a true case that he is sure to bring it to a successful issue. 
Their Lordships think the Judges of the High Court have rather 
understated the case when they treated the threats as threats only 
of consequences perfectly legal; for (putting aside the threat as to 
suing on the note for Rs. 62,000, which is not so satisfactorily 
proved as the others) they think that the threats proved may well 
be taken to be threats of carrying on the litigation against the 
Respondent per fas aut nefas. In any case they were threats 
which overcame his free will, and induced him, contrary to his 
own judgment and his own sense of right, and without any evi¬ 
dence that any such sum as was claimed was due, to execute the 
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bond extorted from him. 


That being their Lordships* view, they think that the Court 
below was right in holding that the bond cannot stand against the 
Respondent. It is not necessary to go into the question which has 
been argued on both sides as to the power of the Court to make 
the bond stand as a security for what may really have been ad¬ 
vanced. It is not necessary to consider whether in a suit brought 
to enforce a fraudulent deed against a person from whom some¬ 
thing is justly due,a Court of Justice ought to exercise the power of 
saying that such a deed shall stand as security for what is really 
due; because in this case, but for the bond which was thus extorted 
from him,nothing was ever due from the Respondent to the Appel¬ 
lant, and there existed no privity of contract between them. 


Upon these grounds their Lordships think that the decisions of 
the Courts below, now under appeal, were right, and they must 
humbly advise Her Majesty to affirm them, and to dismiss this 
appeal, with costs. 


Solicitors for the Appellant : Jones, Blaxland, & Son. 
Solicitors for the Respondent; Gregory, Roxvcliffes, & Rawle. 
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OOLAGAPl*A CHETTY . Appellant; 

AND 

1 . HON. D. ARBUTHNOT, Collector and 
Agent to the Court of Wards on be- 
iiAi,F OF the Minor Son of GANDAMA 
RAMA KRISHNAMA NAIKER, Zemindar 
of Gundamanaikanoor ; 2 . KANTIMATI- ( 

NAD A PILLAI, Manager of the said f Respondents; 
Estate; 3. MUTHUVENKATADRI NAI.\ 

KER, Zemindar of Ediacottai and Guar- i 
dian of the said Minor ; 4. VALUNDI! 

AMMAL. Natural Guardian and the 
Mother of the said Ward .... 

On Appeal from the High Court of Judicature at Madras. 

An unsettled polliem in the Madras Ptesidency may be hereoitary; 
whether it is 60, must be ascertained by e.'idence in each case. Proof 
of possession or receipt of rent by a person who pays the land revenue to 
Government \% prima facie evidence of an estate of inheritance (i). 

Where an issue, though in terms covering the main question in the cause, 
does not sufficiently direct the attention of the parties to the main question 
of fact necessary to be decided, and a party may have been prevented from 
adducing evidence, a fresh issue may be directed to try the principal question 
of fact. 

The hrst issue raised in the lower Court was, whether a zemindary or the 
income thereof was answerable for the debt of the late zemindar. 

Their Lordships granted an issue to try whether the late zemindar had an 
estate of inheritance in the zemindary which descended to his minor son as 
his heir. 

Terms on which such issue will be granted, 
rn 

IHIS was an appeal from a decree of the High Court of Judi¬ 
cature at 5 , bearing date the 13 th of May, 1870, which 

•Present THE RIGHT HON. SIR JAMES W. COLVILE, THE RIGHT HON. 

SIR Barnes Peacock, The Right Hon. Sir Montague e. Smith, the 
right Hon. sir Robert p. collier, and the Right Hon. Sir Law¬ 
rence Peel. 


(1) See the head-note to the next case ; ////>«, p. 282. 
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party reversed and partly confirmed a decree of the Civil Judge 
of Madura, bearing date the 14th of April, 1869. 

The suit in which the appeal arose was brought by the Appel¬ 
lant against the Respondents to recover the sum of Rs. 39,678. 
11^7. 11^., being principal and interest due under a razinamah 
executed by the late Zemindar of Gundamanaikanoor. 

The zemindary of Gundamanaikanoor is an ancient estale in the 
district of Madura, in respect of which no sunnud under Reg. 
XXV. of 1802 had been granted to the zemindar. 

The late zemindar appears to have come into possession of his 
estate somewhere about the year 1837, being then a minor. 

During his tenure of the estate disputes arose between the late 

zemindar and his ryots, which resulted in a litigation spreading 

over eight or nine years, during which the rents were not collec¬ 
ted. In consequence, the Government peshcush fell into arrear 
and the collector issued an order directing the attachment of the’ 
zemindary. For the purpose of discharging these arrears, and 
also of making the necessary repairs of dams, the late zemindar 
borrowed money from several persons, including the Plaintiff, and 

finally paid oft all his other debtors by a loan contracted with the 
Plaintiff. 


In 1863 there was due on this account from the late zemindai 
to the Pla.nt.ft the sum of Rs. 29,788. lla. 9p., for which he insti. 
tuted a suit in the Civil Court o! Madura. That suit was termi¬ 
nated by a razinamah. dated the 26th of April, 1864. which 

provided that the late zemindar should pay to the Plaintifl the 

sum of Rs. 32,259. 2a. sp., being the amount of debt, costs, and 

interest, by five annual insalments. and that, in default of even a 

single instalment, the Plaintiff, without reference to the other 

instalments should, after deducting what was paid up to that 

period, get the balance with interest realised by a warrant and 

Court precept issued against the Defendants’ zemindary. It was 

finally prayed by the razinamah that a decree might be passed 
according to the terms of the razinamah. 

On the 8th of December. 1865, an application for execution of 
this razinamah was made to the Civil Court of Madura. This 
application was refused, owing to a recent decision of the High 
Court, which laid down that razinamahs could not be carried in^o 
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effect by the Courts. The Plaintiff, in 1866, brought a suit against 
the late zemindar on the razinamah, which was discontinued on 
account of the zemindar’s death; and the Court directed him to 
bring a fresh suit after the heirs of the deceased were nominated. 

He accordingly filed his plaint in the Civil Court of Madura on 
thr 24th February, 1868, against the collector of the Court of 
Wards, on behalf of the minor son of the late zemindar (who was 
nominated his fathers’s heir), the manager of the estate, and the 
guardian and the mother of the minor. 

On the 20th of November the collector filed his written state¬ 
ment in answer. “ The first Defendant,” he stated, ** begs to 
submit, in the first instance, that the estate of Gundamanaikanoor 
is an unsettled polliem, for which no permanent sunnud has been 
granted. A sunnud milkeut istimirar (grant of proprietory pos¬ 
session in perpetuity) is necessary to constitute a zemindary here¬ 
ditary property, according to the decree passed by the late Sudder 
Court in appeal suit No. llofi816. as in their decree book. 
No. 1. The first Defendant further begs to submit, that in accord¬ 
ance with the decree passed by the late Sudder Court in appeal 
suit No. 14 of 1817, as in book No. 1, the appointment of a 

successor to the said zemindary entirely depends upon the will 
and pleasure of the ruling power ; and the Government, in the 
exercise of this prerogative* have appointed the minor son of the 
deceased poligar as his successor. 

“And that the minor poligar, who succeeded to the zemindari, 
not on any hereditary right, but on the will and pleasure of the 
Government, and the late poligar and the zemindary, in which 
he had only a life interest, are not liable, under the rulings of the 
late Sudder Court, referred to in the preceding paragraph, for the 
whole or any portion of the amonnt of the razinamah, which is 
said to have been executed by the said deceased poligar.” 

The contention of the Plaintiff, as set out by the Civil Judge, 
was “in effect that the revenues and corpus are equally answerable; 
that the succession to the zemindary has continued from father to 
son in one family; and that, even in the absence of a sunnud, there 
is nothing in the descent of this particuler property to exclude it 
from the operation of the general rule of Hindu law as applicable 
to inherited property in general.*’ 
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On the 20th of November, 1868» the Civil Judge held a pro¬ 
ceeding in which the following issues were settled in the suit:— 

1 . Whether or not the zemindary, or the income thereof, is 
answerable for the debt. 

2. Whether the minor is in any way answerable. 

The Plaintih produced both documentary and oral evidence in 
the case, directed chiefly to shewing the existence, origin, and 

honafides of the debt contracted by the late zemindar with the 
Appellant. 

The first defendant, the collector, also produced evidence of both 
kinds. 

The documentary evidence consisted of six official records, 
and was directed exclusively to establish that the zemindary of 

was an unsettled zemindary, not held under 

a sunnud. 

The oral evidence was directed to establish the small amount of 
moveable property attached on the death of the late zemindar. 

The Civil Judge of delivered his judgement in the cause 

on the 14th of April, 1869. 

The most material parts of the judgment are as follows:— 

The evidence adduced in this suit is conclusive in shewing : 

1 st. that the sum which Plaintifi seeks to recover is founded on a 

bonafide debt incurred by the late Zemindar of Gundamauai- 

kanoor ; and, 2 ndly. That the zemindary itself is what is called 

an unsettled polliem, that is to say,an estate held without a sunnud, 

which, under the terms of Keg. XXV. of 1802. is necessary in 
order to constitute it hereditary property (l). 

The issues framed embrace two distinct questions: 1 st. Whether 

under these circumstances the zemindary or the income thereof 

are answerable for the debts of the former zemindar ; and, 2ndly. 
Whether there is any other property which the present minor 
zemindar has inherited from his father upon which the Plaintiff 
can proceed in order to recover the sum he now sues for. 

In appeal suit, No. 11 of 1816 (vol. i.. p. HI, Sudder De- 
cisions) it was held that a sunnud was necessary to constitute a 
zemindary hereditary property; and in appeal suit, No. 14 of 

(i) The various passages of the Regulations which relate to this subject are 

stated, tnfra, p. 305, in the Judgment in Lekkamaui^s Case. 
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1817 (p. 173). the rule was upheld, the Judges remarking that 
‘succession to zemindaree tenures was not governed exclusively by 
the laws of inheritance, but that the ruling power created, tolerated, 
abolished, or diposed of those tenures as might be considered most 
expedient for the purpose of realising the public revenue due from 
the lands/ It may be doubted, however, that in these days such 
views would be acted upon. Latter on, in regular appeal, No. 9 of 
1867 (page 303, vol. iii., High Court Reports) the same principle 
is maintained, Mr. Justice Holloway observing that there is not a 
continuance of the previous estate in each successive holder, but a 
fresh estate created by the gift. 

“Whether or no the revenues of the zemindary are answerable 
must, 1 think, depend mainly upon the character of the debt 
itself and the urgency of the late zemindar's requirements but it 
is not without great diffidence that I have come to this conclusion. 
In the case just quoted there is a passage which tends to shew that 
this point has not yet been finally settled. After remarking that 
the Defendant could not be liable to the extent of the polliem, 
Mr. Justice Holloway adds, ‘ Whether its income would, in the 
hands of the son, be bound or not, it is not now necessary to con¬ 
sider.’ In a case differing materially in its facts, but from which 
principles applicable to the present suit are deducible (Moore’s 
Indian Appeals, vol. vi. p. 3 + l), I gather that, notwithstanding 
the peculiarity of the law relating to those zemindaries, circum¬ 
stances might exist which would render the holder of the estate 
responsible for the debts of his father, and that the freedom from 
the obligation depends more on the nature of the debt than on the 
nature of the estate itself : and this principle was, to a certain 
extent, recognised in High Court Regular App'^al, No.59 of 1866, 
but in every case the onus of proving the unexceptional character 
of the debt is declared to rest with the creditor.” 

The Judge then remarked that the debt had been contracted for 
a necessary purpose, in order to prevent the sale of the zemindary 
for arrears of peshcush, which might have affected the interests of 
the heir very unfavourably. The Judge, therefore, on the ground 
that the estate had been preserved intact by the loan, decided that 
the Plaintifl was entitled to recovrr the sum sued for from the 
income of the zemindary. 
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The collector appealed to the High Court of Madras on the h C. 
grounds that the revenues of an unsettled polliem are not liable, 1873 4 
in the hands of holder for the time being, for the debts of an«, 7 r“^„ 

• u ij r t e UOliAGArPA 

previous holder ot the estate, for whatever purpose contracted ; Chetty 
and that, if liable at all, such revenues are only liable for debts Hon.D. Ar. 
contracted for the benefit of the estate, and the Plaintiff had not buthnot 
proved that the debts the subject of the suit were of that nature. Others. 

At the time when the appeal was filed, there was a current of 
decisions in the late Sudder Court of Madyas^ and in the High 
Court, which supported the view taken by the Civil Court in 
the judgment above quoted. At the hearing of the appeal no 
serious attempt was made to controvert that ruling. 

On the 13th of May, 1870, the Judges of the High Court 
delivered the following judgment :— 


The Chief Justice This is a suit to enforce the payment 
of a debt due by the late possessor of the polliem of Gundamanat- 
kanooy by the guardians of his minor son, and the Lower Court has 
found that the debt was incurred for money lent to pay off arrears 
of peshcush, for which the polliem was about to be attached and 
for reproductive work done upon the land, and has decreed the 
liability of the Defendants to pay the sum claimed from the reve- 

nues of the polliem. as well as from the private property of the 
late poligar, inherited by the minor. 


The ground of appeal relied upon by the Defendants is, that 
so much of the decree as adjudges payment of the debt out of the 
revenues of the polliem is wrong, the polliem not being an estate 
of inheritance, but an estate which had been held by the minor’s 
father and the possessors of it who preceded him, for life only 

under grants made to them severally by the Government. This 
objection, I am of opinion, must prevail. 


It has long been considered an established rule of Hindu law 

a” K?'" that an heir is not liable to be sued for the 

debts of the person whose heir he is, except assets have come to 
IS hands, that IS, he has acquired property by succession from 
the deceased debtor, and then only to the extent of such assets 
Now clearly, as respects the polliem. the Defendant is not in that 

rn 'k. ...... O, K. ,.a„ b, b* 
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the Government, and by their fresh grant to the Defendant a 
newly created estate for life became vested in him. In this respect 
the present case differs from the cases of Naragunty Lutchmeeda- 
vantah v. Vengafna Naidoo, and the Collectot of Madura v, 
Veeracamoo I/mma/, cited in argument from 9 Moore's Indian 
Appeals, pp. 66 and 446. They were cases of disputed titles to 
polliems which were, it appears, hereditary. The Defendant, 
therefore, is not liable as the personal representative of his father 
by reason of his possession of the polliem. 


“ So far the learned Counsel for the Respondent hardly contest- 
ed seriously the non-liability of the Defendants (the Appellants}. 
His main argument was, that by the Plaintiff's loan the polliem 
had been saved from confiscation, and the grant of it secured to 
the minor, and that afforded an equitable ground for making the 
liability in the present case an exception to the general rule. 


It does not appear to me that the necessary effect of enforcing 
the attachment would have been to deprive the minor of a grant 
from the Government ; but even assuming that such would have 
been its effect, I can see no grounds of equity upon which to rest 
the Plaintiff's claim, which is, in effect, to treat the debt as a 
charge upon the minor’s estate. The Plaintiff simply made the 
late zemindar his sole debtor for advances to enable him to pro¬ 
tect his life interest by paying oft the charge for arrears of pesh- 
cush. They stood, in short, in the relative positions of ordinary 
simple contract creditor and debtor. 

“For these reasons I am of opinion that the decree of the Lower 
Court must be reversed so far as it declares the liability of the 
Defendants in respect of the revenue of the polliem. In other 
respects the decree will stand affirmed. I think the Appellants* 
costs should be paid by the Respondent.*’ 

“ The only question is, ’* said Mr. Justice HoUowayt “ whether 
the revenues of a polliem, not hereditary, can be held liable for 
the debts of the previous holder. 

“ The ground upon which it is sought to bind them is that the 
debts were incurred for the release of the estate from attachment. 
If this had been proved, and the present holder had taken the 
estate through the borrower, there would be no doubt of the lia¬ 
bility, and the reason would be that the successor takes both the 
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rights and liabilities of him under whom he claims, and must 
discharge the latter to the extent of the assets taken. It is unne¬ 
cessary here to advert to any exceptions. The reason why this 
rule does not apply to the successor to a polliem is that, as pointed 
out in 3 Madt‘as H. C. Rep. 303, there is no continuance of the 

previous estate; the present holder does not succeed. 

What the advance of money preserved, if indeed it preserved 
anything, was the estate of the then holder. It had and could 
have no connection with an estate which had not then and might 
never have existence, since it wholly depended on the will of 
others. 

“ The rule of law perfectly well established here is, that a man 

must discharge the liabilities of him under whom he claims, to the 

extent of the assets taken. It follows that the assets so taken are 

the only fund upon which the creditor has a claim, and the nature 

of the estate taken shews that its object matter is not assets, and 

for the simple reason that it was not taken from or through the 

debtor. I have no doubt that the decree of the Lower Court 

must be reversed so far as it seeks to fasten the debt upon the 
income of the polliem.” 

No appeal was preferred against this decree within the six 
months allowed for an appeal to Her Majesty in Council. But, on 
the 26th of April, 1871, the High Court of iUadi'as heard and 
decided an appeal in a casein which one Lekkarnani Ammal was 
the Appellant, and the Respondents were the Collector of Trichi- 

nopoly &nA the present zemindar of Marungapuri (the case which 
forms the subject of the next Report (l)). 

As the decision in the last-named case overruled the doctrine 
upon which the suit of OolagaPPa Chetty v. Arbuthnot andOthers 
had been decided adversely to the Appellant, and as the time for 
appeal to Her Majesty in Council had expired, the Appellant 
applied for special leave to appeal to Her said Majesty in Council- 
stating. amongst other things, that the title to numerous estates 
in the Presidency of Madras depended upon the question whether 
unsettled polliems were held only for life, or for an estate of in- 
heritance, and that it was for the public interest that such ques- 
tion should be determined by a final decision. 
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( l) Infra, p. 282. 
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Her Majesty, by Order in Council, bearing date the 5th of 
February, 1872, accordingly directed and ordered that the Ap¬ 
pellant should be allowed to enter and prosecute bis appeal. 

The appeal now came on to be heard. 

Mr. Field, Q.C., and Mr. /.D. Mayne, for the Appellant :— 

The history of the poligars is to be found in the Manual of the 
Afirdw/'a District, compiled from official sources by Mr. Nelson, by 
order of the Madras Government; and in the Regulations of 1802 
and 1822. It appears that excessive assessment produced rebel¬ 
lion, and that the Government afterwards contemplated a per¬ 
manent settlement of the rent to be exacted from each poligar ; 
but some of the polliems were treated as only temporarily settled, 
and some were assumed for a time, in order to ascertain what they 


would yield. 


In the meantime a poligar in possession of his polliem, even if the 
assessment has not been permanently settled, can exercise almost 
every power which a proprietor in England could exercise. He 
lets land to ryots, receives rent, pays peshcush to Government, and 
has, as it were, the fee simple; and the Government may resume 
the land if he does not pay. On his death his son gets the land. 
He appears to be the owner, the Government shews no intention 
to interfere with his assessment, and credit is given to him as pro¬ 
prietor. In the present case the Appellant lent money to the late 
zemindar for purposes beneficial to him and to the estate; the 
family does not contest it; it is only the collector, as guardian of 
the minor, who disputes the claim ; it was admitted that this was a 
reasonable charge if the estate was liable to the debts of the an¬ 
cestor. There is no evidence of the nomination of the holders of 
this polliem by the Government, or of any interference on its part. 
The Hindu family is acontinuous institution ; but with family en- 
j oyment you find family obligations. Even where an estate is held 
as a raj by a single member of an undivided family, those who are 
joint with him in family are entitled to maintenance. Where the 
Government leaves a polliem in the possession of one family from 
generation to generation, this gives the poligar credit, and enables 
him to obtain advances.The razinamah is in the nature of a charge 
on the polliem, and was made upon good consideration. Among 
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the Hindus, pHtna facie, all property is hereditary. Even the 
humblest village offices have a strong tendency to become here¬ 
ditary. All property, being hereditary, is liable in the son’s hands 
for the debts of the father. The liability fcr debts is not only 
legal, but religious. Sir Thomas Stt'ange, Hindu Law. vol. i, 
p. 166, states, as the two grounds on which a man takes property, 
the duty of performing the obsequies, and that of discharging the 
debts ; and in this respect he makes no distinction between per¬ 
sonal and real property, ancestral and acquired. In the case of 
Hunooman Persaud Panday v, Mussmnat Bahooee Munt'aj Kon~ 
weree (l) the Court says that the liability depends on the charac¬ 
ter of the debt, and not on that of the estate. The principle of 
the adverse decisions was an alleged universal rule, that no 
unsettled polliem could be hereditary: and therefore, if it be 

shewn that one unsettled polliem was hereditary, the principle 
fails. 

It appears from several Madf*as cases that unsettled polliems 
might be herditary, Madras Dec. 1857. p. 51; Madras Dec. 1860. 
p. 72 ; Collector of Madura v. Veeracanioo Ummal (2). 

The collector gave no evidence of the actual history of the de¬ 
volution of the zemjndary. The proposition on which the Court 
went was general, that no unsettled polliem could be hereditary. 

We submit that some unsettled polliems may be hereditary and 
some not. There being a current of decisions that unsettled pol¬ 
liems were not hereditary, that point was not contested in the 
Court below ; but it was not admitted that any evidence applying 
to this polliem in particular, shev/ed it not to be hereditary, and 
we are not excluded from contending here that there is no general 
rule that an unsettled polliem cannot be hereditary. 

Supposing there were no evidence on either side, we say that 
polliems must be taken pnma facie to be hereditary, though there 
are instances the other way. Even if asunnud had been given, it 
would not be conclusive against us (3). It is common to take’ a 
new sunnud on descent even where the tenure is hereditary. The 
allegation that this property is not of a hereditary character rests 
on arguments from Reg. XXV. of 1802. which was explained by 

(I) 6 Moore's Ind. Ap. Ca. 421. (2) 9 Moore's Ind. App. Ca. 446. 

• (3) .14 Moore’s Ind. Ap. Ca. 247. 
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Reg. IV, of 1822. The decisions of the Sudder Court also rely on 
Reg. XXV. of 1802. Acts of the native Government in turning 
out, do not shew that the Government had right, only that it had 
power. 

Bengal Reg. 1793, preamble, recites the practice of Asiatic Go¬ 
vernments. There is a difference between the Bengal and Madras 
preambles; but it is a mistake to suppose that the Madras Regula¬ 
tions recognise no proprietary right, except that which rests on'a 
permanent settlement. There is no ground for holding that the 
estate of the zemindar is that of a tenant for life. If not hereditary, 
he would be only at will—a squatter. In the west of India^ large 
tracts are held by Nairs and others, without any sunnud, where the 
estates descend according to their own law. This interpretation of 
the Regulation only applies to those who have got sunnuds.It takes 
away no rights. Reg. IV., 1822, means that the Regulation is not 
to affect any class of property except as to the people who are to 
receive sunnuds ; leaving all others as before. - ^ - 


If we suppose Reg. XXV. of 1802 had never been passed, and 
we go back to the old law, we find the property to be in the culti¬ 
vators, Government having a right to a share. 


In early Hindu society, there was no intermediate between the 
sovereign and the cultivator. Under Mahomedan law there were 
intermediates. Some Hindu tribes remained imperfectly con¬ 
quered, and their chiefs retained greater power than elsewhere. 
This appears from the Fifth Report of the Select Committee of 
the House of Commons on the affairs of India (1812), and from the 
Madura Manual. The list of names in the Manual, pp. 10-12, shews 
that the polliems were held by Hindus. Sir T/7o;;urs Mm ac¬ 
count, in the Appendix to the Fifth Report, of the poligars of other 
districts, shews that their estates descended from father to son. 
The Government has treated them all as proprietors, has assumed 
the land when the rent was in arrear, and handed it back eventu¬ 
ally. It has paid pensions to the ousted zemindars, and accepted 
the surrender of the property from them when they thought the 
burden of the rent too great. The permanent settlement was ia- 
tended for all; but the Madras Government found it difficult to 
determine the annual demand in each case (1). 


(1) Pages 98-100, Part iv. Madura Manual, e.xtra. Proc* of Board, 1815, 
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In the official correspondence, they speak of the poligar paying 
his arrears on his restoration; but they still use language shewing 
they considered the property his. The reports divide the lands 
into Government lands, where the Government is absolute owner 
and makes its bargain vvith the ryots ; and polliems, in which 
Government takes the tribute, not claiming property. In a recent 
case from Ganjam^ of an unsettled polliem, it was laid down that a 
sunnud is only intended to fix the amount of the revenue, not to 
recognise the title of the possessor of the land. The rights as 
between zemindar and ryot are the same, whether there is a 
sunnud or not. 

The razinamah was given for good consideration, and the Court 
ought to have declared in the terms of the razinamah. It is the 
practice of the Mofussil Courts to carry such agreements into 
effect. 

In the case of the Collector of Madura v. Veeracamoo Umntal (l) 
th-i Government sued for possession by escheat for want of male 
heirs of a polliem, not held under Istimrari Surund alleging that 
females were not competent to succeed to a polliem, though it had 
itself installed fetnales as heirs ; but the Privy Council sustained 
the decree of the Sudder Dewany at Madras, which decided that 
a female was entitled to succeed as heir. No doubt the Sudder 
Court refused on that occasion to listen to the plea that the Go¬ 
vernment was entitled to appoint at will to such a polliem on the 
death of the incumbent, merely because the point had not been 
taken in the Court below; but it would certainly have been taken 
in the Court below if it had been a sound argument. It was 
singular to sue for an escheat if the estate was not hereditary. 

The early Madras cases were decided without argument, and 
upon less information than the Courts now possess. The case of 
Naraguniy Lutchmeedavama v. Vengama Naidoo (2), shews that 
an unsettled polliem may be hereditary. But the Government in 
that case would not select, but gave leave to the Applicant to sue 
as heir, and left it to the Court to say who was heir. This is fatal 
to the argument that polliems are not hereditary ; for if Govern¬ 
ment had a right to appoint, it would have appointed. In the 
present case it was for the Defendant, the collector, to prove his 

(i) 9 Moores Ind. Ap. Ca. 446. (2) 9 Moore’s Ind. Ap. Ca 6$, 
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assertion that the polliem went by the appointment of Govern¬ 
ment. 

Mr. Forsyth, Q.C. and Mr. H. C. Merivale, for the first Re¬ 
spondent :— 

The history of the polliems shews that the Government treated 
the poligars not purely as landowners, but changed, assumed, re¬ 
stored, and dealt with their estates in various ways. The poligar 
was originally an officer and not a proprietor, and the language of 
the Madras Regulations shews that he was only to acquire pro¬ 
prietary rights on receiving a sunnud after the Government had 
made a settlement of revenue with him in perpetuity. It is for 
the Appellants to shew that the estate was hereditary, and they 
have adduced no proof of it. No doubt the Government has 
usually appointed the heir upon a vacancy, and people seeing 
father followed by son, think the property must be hereditary, 
just as the eldest son of the Sovereign is popularly supposed to 
be Prince of Wales by right of birth, though, in fact, he is always 
created Prince of Wales, 

Though the succession continued in the same family, it is not 

right, in the absence of all evidence, to presume that the tenure 
was hereditary. The report of the case of Lekkamani v. Zemindar 
of Marungapuri (l) shews that the Judges thought that there was a 
great variety of tenures. In some cases, owing to the remissness of 
Government, no appointments were made by the Government. In 
others, nominations were made by the Government, always choosing 
in the family, and generally the eldest son. Probably they merely 
appointed without giving a sunnud on the occasion. In this 
case the zemindar contracted a debt and the creditor sued him . 
and upon his death his son was not made party, but a fresh pro¬ 
ceeding was instituted, treating the son as a stranger. The order 
of Court required that heirs should be nominated, which implies 
that they required nomination. The son required no nomination 
to constitute him heir-at-law, though he was not entitled to the 
polliem without nomination. 

In the Marungapuri case the Court examined the evidence 
adduced to shew that the Government appointed. AVhere property 


( 1 ) 6 H. C. Mad. 226 
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in anything is predicated—as it is said in the Regulations that the 
Government has the proprietary right—it must be assumed to be 
absolute until the contrary is proved ; and the fact that the heir oolagappa 
was usually appointed does not take away the right of Govern- Chetty 
ment. This is a very peculiar property ; it had its origin before hon. D. Ar- 
the days of the British Government, but we acknowledged it. 


It is not denied that, by special grant of Government, a polliem 
may be hereditary. In the Naragunty Case (l). Government had 
granted a polliem to a man and his heirs, and the question was 
who was his heir. In that very case it appears that in 1866 the 
only surviving representative of the eldest branch of the family 
was nominated by the Governor of Madras in exercise of his 
prerogative. If the son takes, not as heir but under the appoint¬ 
ment, this property cannot be answerable for the father’s debt. 


BUTHNOT 

AND 

OTHERS. 


It was assumed in the Court below that the general law was, 
according to repeated decisions of the Madras Court, that polliem 
for which no sunnud had been given were not hereditary, but 
subject to appointment by Government ; hence no evidence was 
offered to shew that this polliem had gone by appointment. 
If this is not held to be the general law, the case ought to be 
remitted to ihe Madras Courts for the purpose of taking evidence 
on the subject. 


It was then mentioned to their Lordships that an appeal from 
the High Court of Madras in the Marungapttri case was coming 
on for hearing at an early date, and it was ordered, by consent 
of the Counsel on both sides, that the further argument of the 
present case should stand over till the Marungapnri case was 
before the Committee. 


(i) 9 Moore’s Ind. Ap. Ca. 66. 
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Jan. 14, 15, 
16 ; 

March 13. 


THE COLLECTOR OF TRICHINOPOLY 1 

(as representing the interest of the > Appelants ; 
Governor of Fort St. George) . . . / 

AND 

LEKKAMANI (First Widow of the late | 

Zemindar) since deceased, and the ZE- > Respondents. 

MINDAR OF MARUNGAPURI . . . ) 

PEDDA AMANI AND CHINNA AMANlI 

(second and third Widows of the /Appellants ; 
late Zemindar).J 


AND 


THE ZEMINDAR OF MARUNGAPURI . RESPONDENT. 


On Appeal ffom the High Court of Judicature at Madras. 

The affirmative words of the 2nd section of Madras Reg. XXV. of 1802 
did not either give new rights to the owners of lands not permanently assessed 
or take away from them any rights which they then had. It merely vested 
in all zemindars an hereditary right at a fixed revenue upon the conclusion 
of the permanent assessment with them. 

The words ‘'proprietors of land,” as used both in the Bengal Code of 1793, 
and in the yV<2t/r<7x of 1802, refer to “zemindars independent talook' 
dars, and others who pay the revenue assessed upon their estates imme* 
diately to Government and the words “ proprietary possession,’* as used in 
the recital o[ Afadras Keg. XXV. of 1802, must also be read in a similar 
sense as meaning the possession and rights of a “ proprietor” in the techni* 
cal sense in which that word is used, viz., the person who pays the revenue 
immediately to Government. 

The preamble of Madras Keg. XXV. of 1802 recognises the right of 
private property, and does not assert a right on the part of Government, to 
deprive or disposses zamindars in their lifetime, or their heirs after their 
deaths, for the purpose of transferring their rights to Government, or 
to new holders at the will of Government, independent of any considerations 
connected with the realization of revenue. 

The object of the Madras Reg. XXXI. of 1802 was only the protection 
of the revenue from invalid lakiraj grants and to provide for the mode of 
trying the validity of the titles of persons claiming to hold their lands 
exempt from the payment of revenue ; it was not intended to confer upon 


• Present THE RIGHT HON. SIR JAMES W. COLVILE, THE RIGHT 

Hon. sir Barnes Peacock. The Right Hon. Sir Montague E. Smith, 
and the right Hon. Sir Robert p. Collier. 




INDIAN APPEALS. 


283 


VOL. I.] 


Government any title which did not then exist. The words V alienations of 
land *’ refer not to mere transfers from one proprietor to another, but to 
grants for holding lands exempt from the payment of revenue. 

A polliem may be hereditary though not permanently settled under Reg. 
XXV. of 1802 ; and the existence of a proprietary estate in polliems or other 
lands not permanently assessed, and the tenure by which it has been held, 
are judicially determinable on legal evidence. 

TYit ^oWx&cii oi Afarungapuri is an ancestral hereditary tenure, and not 
subject to the appointment of Government. 

In India^ the proof of possession or of receipt of rent by a person who pays 
the land revenue immediately to Government is prima facie evidence of an 
estate of inheritance in the case of an ordinary zemindary. The evidence is 
still stronger if it be proved that the estate has passed, on one or more occa¬ 
sions, from ancestor to heir. There is no difference in this respect between 
a polliem and an ordinary zemindary. The only difference between a polliem 
or zemindary which is permanently settled and one that is not is that, in the 
former the Government is precluded for ever from raising the revenue ; and, 
in the latter, the Government may or may not have that power. 

A child, born in wedlock, of a Hindu husband and wife, is not rendered 
illegitimate by the circumstance that he was begotten before their marriage. 
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J HE suit which gave rise to this appeal was brought in the Civil 
Court of Trichinopoly^ by Lekkamani^ the first widow of Teruma- 
lai Puchaya Naikcr*, the late zemindar of Mar'ungapuf‘i\ to re¬ 
cover, as his heiress, amongst other things, the villages attached 
to the zemindary. The suit was brought against the Collector of 
Tfichinopolyt as the agent of the Court of Wards in charge pf the 
zemindary, on behalf, and as the guardian, of Reuga Krishna 
Muthu Vira Puchaiya Naickar, a minor, who was the half-brother 
of the deceased zemindar, and who, after his death, had been re¬ 
cognised by the Government as the zemindar. At the time of the 
late zemindar’s death, he and his half-brother, the minor, were 
members of an undivided family, and, consequently, if the estate 
was hereditary, and the minor was legitimate, he was the heir of 
the deceased zemindar (l). 

The principal defences set up by the collector were— 

. 1. That no istimrari sunnud (2) had been granted for the zemin¬ 
dary, and that it was an unsettled polliem ; that after the death of 
the late zemindar the right to nominate a successor to him was 
vested in the Government ; that the Government had geanted the 
zemindary to the minor Renga Krishna ; and that this, being an 
act of state, could not be questioned by any Municipal Court. 

(1)9 Moore^s Ind. App. Ca. 66. (2) See supra, p. 270. 
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2. That, even if an istimrari sunnud had been granted, and the 
polliem had been settled, the minor, as the undivided half-brother 
of the deceased zemindar, would be the rightful heir thereto. 

The widow disputed the legitimacy of the minor and the 
following were the principal issues laid down for trial :— 

1 . Whether the court was competent to entertain the suit. 

2. Whether the half-brother of the deceased zemindar was his 
legal heir, or whether the Plaintiff herself was entitled to succeed 
to zemindary. 

3. Whether the minor was the half-brother of the deceased 
zemindar. 

Subsequently, the minor, having attained his full age, was ad¬ 
mitted as a supplemental Defendant in the suit ; but the first 
Defendant, the collector, was also allowed to be heard in defence. 
Whereupon the first Defendant, the collector, having been exa¬ 
mined as a witness, the Judge held that it was conclusively proved 
that the zemindary was an unsettled polliem, and that the right 
of succession having been declared by the highest authority to be 
vested in Government and not in the line of lineal succession, it 
followed that that right could not be called in question in that 
Court, He, therefore, found the first issue in favour of the first 
Defendant, and dismissed the Plaintiff*s suit with costs. 

The Plaintiff appealed to the High Court, and made only the 
second or supplemental Defendant, the half brother, Respondent. 
Whereupon the collector presented a petition to the High Court 
stating that it was contended on the part of the Appellant that 
the zemindary was not an unsettled one, and consequently that 
the Government had no right to interfere with the succession 
thereto on the death of the zemindar, and that the Government 
was interested in the decision of that question ; he therefore pray¬ 
ed that he might be mad a party to the suit, and allowed on 
behalf of Government to defend the appeal. 

On the 17th of June, 1870, the petition of the collector was 
dismissed. 

Another petition to the same effect was subsequently presented 
by the collector, the Government offering to forego all claim to 
costs. Whereupon it was ordered that the application should be 
admitted on condition that, in the event of the appeal being dis- 
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missed with costs, no more than the costs of one Respondent 
should be allowed against the Appellant. 

Thus the collector, who was originally a Defendant merely as 
agent of the Court of Wards and as guardian of the minor zemin¬ 
dar Renga Kishnay became substantially a party to the suit on 
behalf of and as representing the interests of Government. The 
appeal came on to be heard before the High Court who, at the 
close of the arguments on the first day of the hearing, were of 
opinion, for the reasons specified in their judgment, that upon the 
case presented by the record returned to the Court the decree of 
the Zillah Court could not stand, and they adjourned'the further 
hearing of the appeal ; afterwards, having obtained all the evi¬ 
dence which the parties were able to adduce with respect to the 
proprietary right of the late zemindar, and having heard the case 
fully argued, they delivered judgment. 


In the first place, they held that the Government proceedings 
admitting the minor to the succession did not amount to an act of 
state, which debarred the cognizance of the suit by a municipal 

Court. 


The correctness of their decision upon that point was not dis¬ 
puted in the appeal to the Privy Council. 

They then proceeded to consider the question whether the 
estate of the late zemindar was hereditary, or whether he had 
merely an estate for life. They held that the polliem was an 
ancestral hereditary estate. 

They said in their judgment— 

“ With respect to the proprietary right possessed by the late zemindar, there 
is now before the Court the whole of the evidence which the parties have been 
able to adduce, and we have had the advantage of hearing the case ably argued. 
The question for determination is, whether he had vested in him an hereditary 
estate, which passed on his death to his heir in the order of legal succession, as 
the Plaintiff contends, or an estate for life, on the termination of which the right 
to dispose of the property reverted to the Government as the defendants contend. 
The villages and lands mentioned in the plaint form one of \.\v^ManaPuri polliems, 
but the estate and the holder of it have been commonly given the designations used 
in the plaint, of zemindary and zemindar : it is, however, a conceded fact that no 
istimrarisuiinud granting to estate under Reg. XXV. of 1802 has ever existed ; 
and the positions advanced on both sides,stated summarily, are on behalf of the 
Plaintiff, that there is sufficient evidence from which to draw the inference that 
the property had been permanently assessed ; but, if not, that the tenure by 
which the polliems not permanently assessed are held had not attached to it as 
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an essential incident the limit of the life of the holder, but that, both historically 
and by judicial authority, the tenure is rather shewn to be in its nature hereditary 
or for life, according to the nature of the grant creating It, and that in the present 
case the evidence proved the polliem to have been held as an hereditary estate.’* 

Then, after reviewing the authorities, the evidence, and the 

arguments of counsel, they proceeded—* 

** Upon the whole, we are of opinion that it has been established as strongly as 
a claim of this nature can be expected to be proved, that the polliem in dispute is 
an ancestral hereditary estate which has devolved through several generations in 
the ordinary course of legal succession. Almost everything tending to this con* 
elusion that could reasonably be looked for, it seems to us, exists, save the grant 
of a sunnud under Reg. XXV. of 1802 ; and that is not in our judgment, made 
by law indispensable, except to render the revenue assessment permanent. It 
follows that the right of succession contested in the present suit depends upon 
the question raised by the second issue in the suit, whether the second Defendant 
is the legitimate brother of the late poligar, Terumalai Puckaya Naicker, If so, 
he is the rightful heir to all the property claimed in the plaint, no division having 
taken place between him and his deceased brother. But if illegitimate, he has no 
right to any portion of it. So additional issue is necessary.” 

An issue was then directed to try whether the half-brother was 
legitimate or not. 

This issue was found by the Zillah Judge in favour of the half- 
brother, and his decision was confirmed, on appeal, by the High 
Court of Madras and the suit of the widow was dismissed with 
costs. 


J.C. 

1874 

Jan. 14. 


The Collector of Trichinopoly^ as representing the interest of 
the Governor of Fort St, George in Council, appealed against so 
.nuch of the judgment of the High Court, dated 26th of April, 
1871, as decided that the succession to the polliem, the subject of 
the suit in particular, and to unsettled zemindaries or polliems 
in general, is a matter cognizable by the Civil Courts, and not 
dependent on the will of the ruling power, and that an istimrari 
sunnud is not necessary to constitute such zemindaries or polliems 
hereditary estates. The original Plaintiff having died, two junior 
widows of the late zemindar named Pedda Amani and Chinna 
Amatti obtained leave to appeal to Her Majesty in Council against 
the decree whereby Lekkamani's suit was dismissed with costs, and 
an order having been afterwards passed that the two appeals 
should be consolidated, and be heard upon one printed case on 
each side, they now came on to be heard. 

Mr. Forsyth^ Q.C., Mr. Maepherson^ and Mr. J. B. Norton^ 
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appeared for the Appellant and the second Respondent in the first J* 
appeal, and the Respondent in the second appeal. 1874 

' Mr. J. D.Mayne, and Mr, F. C. J, Millar, appeared for the collector 

first Respondent in the first appeal, and the Appellants in the of 

, , trichino- 

second appeal* poly. 


The appeal of Oolagappa Chetty v. Arbuthnot in which the same 
point of law as to the polliem tenure was involved as in the appeal 
of the Collector of Trichinopoly, and which had for that reason 
been ordered to stand over until the hearing of the last-named 
appeal (l), was also placed in the paper. 


V. 

Lekkamani 

AND 

OTHERS. 


The appeal in the case of Pedda Amani and Chinna Aniani 
against the zemindar of Marungapurt, which involved the question 
of the legitimacy of the half-brother of the deceased zemindar, 
was, by direction of their Lordships, first heard. 

The facts of the case sufficiently appear from the judgment. 


J. C 
1784 


PEDDA 

Amani and 
chinna 
amani 


Mr, J. Z>. Mayne, and Mr. F. C. /. Millar^ for the Appellants. 
The following authorities were cited ;— 

Mann, ch. vi., ss. 35-37 ; ch. ix., §§ 8, 158-161, 173, 180; Mil, 
Ch. I., s. 11, §§ 1, 2, 8. 19 [Ed. S/o^es], p. 410 ; 3 Dig. pp. 156. 173, 
224, 271 ; Stnriti Chattdrika, ch. x., §§ 1-5, 12, pp. 151, 156 ; 
Madaviya, §§ 27, 32, pp. 20, 24 ; Mayukha, ch. iv., s. 4, §§ 41-46 
[Ed. Stokes], p. 57; Daft. Miman., S. 1. §§ 33, 3s, 64; Datf Chand, 
S, I. §§ 8, 9 [Ed. S/o^es], p. 630 ; Florton^ L. C., pt. ii, p. 495, 


V. 

Zemindar 

OF 

Marunga- 

PURI. 


At the close of the argument for the Appellant, their Lordships, 
without calling upon the counsel for rhe Respondent proceeded to 
pass judgment, which was delivered by 


The Right Hon. Sir Barnes Peacock :— 

Their Lordships are of opinion that there is no ground for inter- 
|r fering with the decision of the High court of HAadras upon the 
issue of legitimacy. They think there is sufficient evidence that 
the second Defendant was the legitimate brother of the deceased 


(i) supra, p. 281, 
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poligar. There is some express evidence as to the marriage 
having taken placet and there is no doubt whatever that the ladyi 
the mother of the second Defendant, was taken to the palace of 
his father for the purpose of being married. It may be taken asa 
fact that the marriage was interrupted, but there is evidence from 
which it may be presumed that, notwithstanding that in inter¬ 
ruption, a marriage did take place between the father and mother 
of the second Defendant prior to his birlh. 

In the document put in by the Defendant, which is called 
a deposition, but which appears to be more in the nature of a 
petition or urzee, as it is called, made by the deceased zemindar, 
the half-brother of the Defendant, on the 15th of May, 1854, 
shortly after the death of their father, he says : * Ere this I have 
reported to the lalook, as also to the huzur, the circumstances of 
the death of my father, Muthoover'a Puchaya Naicker, which 
occurred on the 25th of April of this year. Of the six wives 
married by my father, the first, Ahkamani, being issueless, and I 
being the son of the second wife, and eldest son, my father, while 
alive, in the presence of all the people, invested me with the 
pattam, according to the right of succession in our family, and the 
custom prevailing among our caste, and delivered to me all the 
insignia of the pattam, consisting of weapons, &c. I pray there¬ 
fore, that sanction of the Government may be obtained, de¬ 
claring me entitled to the said zemindary.” Then he says ;— 

** From the genealogical tree now presented to the Sircar, shewing 
the particulars of the descendants of the said zemindars from the 
time of the settlement, and which bears the signature of myself 
and others, the names and descendants of my ancestors, and other 
particulars can be ascertained.” In the genealogical tree which 
accompanied that document the lady, the mother of the second 
Defendant, is described as the fifth wife of his father. The first 
wife of his father is Akaffiani, and then comes Appamani as 
(he fifth wife—that is the mother of the present second Defendant 
—and then the present second Defendant himself is mentioned as 
her soi\,'^Renga Kishna Muthu Vit*a Puchaiya Naicker, three 
years old.” If it be taken as a fact that the boy w'as then three 
years old, that would make his birth about May or June, 1851, to 
which date we shall have presently to allude. 

In addition to the last-mentioned document there is a petition 
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of the late zemindar, dated the 21st of January, 1862. He there 
says: “ My deceased father, who was the late zemindar, has left 
but two sons, viz., myself and my younger brother.'* Then he 
says in another part : “ The said Ovalappanayakan is the son of 
the whore Rantimate, and is a tenant un Jer me in Marungapuri'' 
Therefore he puts the second Defendant in that document as his 
brother and OvcclciPPaitci as a bastard. This is a document in which 
he requested the Court ** that the statement made by the said 
Ovalappatta to the effect that he is the son of my father may be 
set aside, and that the petition presented to the same effect may 
also be rejected.** Therefore he treats the second Defendant in 
this suit as being his brother in a petition in which he wished to 
have the statement of another person that he was his brother set 
aside. Then there is a document, No. 13, made by the late 
poligar, in which he says : “ As I am suffering much from a boil 
on my back, and as I do not expect to live ong, I have, according 
to the costom of our caste, caused my younger step-brother (mean¬ 
ing half brother) Renga Krishna Muthu Vira Puchaiya Naickar, 
aged fifteen years, to be invested with the pattam, there being no 
son to me, and appointed my cousin Meilaramain a manager, to 
continue till the boy shall come of age to manage the affairs of 
the zemindary according to usage. I pray, therefore, that your 
honour will on this ground be pleased to consider my said younger 
brother as myself, and treat him with the same amount of kind¬ 
ness as you have shewed me hitherto.*' Then there is a document, 
which is a petition signed by the present Plaintiff, in which she 
declares the second Defendant in this suit to be the present 
zemindar and the younger brother of the deceased zemindar. 
Further, there is a very important document, a statement made 
by the three widows of the late zemindar, in which they say that 
the second Defendant, ‘whom we now wish to get invested with 
the pattam, is the son of Kannnamaniy the legally married wife of 
our father-in-law.*’ The said “ Kammamani is now alive ; the said 
ammal (lady) also lives jointly with us.'* Is it likely that the 
wives would have allowed the lady to live with them if she had 
not been married ? 

The next document is an official report of the tehsildar to the 
acting Collector of Trichinopoly, dated the 27th of July, 1864. 
39 
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IMe says ; ** I have received the Order No. 108, directing nie to 
inquire into and report upon certain circumstances relating to the 
demise of Tefufnalai Puchaycc Naiker *, zemindar of Mafungaput^i't 
attached to this talook. In obedience to the said order 1 proceeded 
to Matungapuri immediately, and, in the presence of Kristna i?otv, 
the sub-magistrate of that division, caused three widows of the 
deceased zemindar to remain behind the screen, and caused also a 
confidential woman to see them, and took down the statement 
given by them, and having received their signatures and those of 
the witnesses therein, I have enclosed the said statement herein.’* 
So that this statement, in which they say that the lady was the 
legally married wife of their father-in-law, was taken in the pre¬ 
sence, not only of the attesting witnesses, but also of the sub- 
magistrate and tehsildar. 


Now, it is said that the document signed by the late zemindar 
just before his death, and the document which was signed by the 
three widows, of whom one is the Plaintiff, was obtained through 
the instrumentality of the cousin, who is said to have been 
appointed as the agent of the second Defendant. But there is no 
evidence whatever given the cause to shew that the deceased 
zemindar was imposed upon by the cousin, or that any undue in¬ 
fluence was exercised over him to get him to make that statement, 
nor is there any evidence to shew that the statement which he 
made was not made with the full understanding of what he was 
then stating. 


In the second paragraph of the plaint the Plaintiff, the eldest 
widow, says:—“On the day preceding his death,”—that is, the 
death of the late zemindar,—“ he made an arrangement constitu¬ 
ting me as his heir to the said zemindary, and directing that the two 
junior widows, named Pedda Amani and Chinna Amani, should 
remain under my protection; that Terutnalai Puchaya Naiker, a 
cousin of the deceased, should, on my behalf and under my orders, 
have the management ; and that after my death the said widows 
should enjoy the estate successively." No document to that effect 
has been proved, nor has any evidence been given of the truth of 
the statement. Then, in the fifth paragraph it is stated :—“ On 
making proper inquiries I ascertained that during the time I and 
the others were sunk in sorrow on account of our husband’s death, 
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Terumnlai Puchay^ the cousin aforesaid, who I believed 

was maraging the affairs of the zemindary on my behalf, according 
to my husband’s directions, had, in collusion with Kedara Mx)odely 
Navanitha Krishnama Pillay, at a time when my other servants 
in the palace were under his control, concealed my husband’s ar¬ 
rangements, and the real urzee he (husband) addressed to the col¬ 
lector ; that he had represented to the collector, the tahsildar, and 
others, that my late husband installed as zemindar the minor,* — 
that is, the second Defendant—“who has no connection whatever 
with the zemindaryi and that he, my husband, had addressed an 
urzee to the collector, appointing him, the cousin, as manager for 
the said minor; and that he had conducted certain proceedings by 
which the zemindary has been placed under the management of the 
Court of Wards on behalf of the said minor.” Now, there is no 
proof whatever of that allegation. We have, therefore, the admis¬ 
sion of the late zemindar that the second Defendant was his 
brother, and we have also the admission of the Plaintiff,.and the 
other widows of the deceased zemindar, that the second Defendant 
Was the soil of the lawfully married wife of his father. 


* 

Now theni what evidence has been given to disprove that fact? 

It is said that the marriage was to have taken place in the month 

. . ‘ • 

of Ayani. The lady, it is proved, was carried to the palace for 
• ^ • « .... , • 

the purpose of being married, and she has given’Her own evidence 
% * 

in the case, and has sworn to the fact of a marriage having taken 


place. There is no evidence whatever to shew that her parents 
ever complained that she had not been married, or that she was 
detained in the palace by the deceased poligar against her will, or 
that he had taken her there under pretence of marrying her and 
had then refused to do so. No evidence of that sort has been 
given, and if the case were true that he had not married the 
lady, one would expect that some evidence would have been given 
to shew that the father and mother of the lady had complained of 
the manner in which their daughter had been treated, and that 
they had been deceived in allowing her to go to the palace, under 
the pretence that she was to be married. 


It is said that the Defendant’s evidence is disproved by the fact 
of some of the witnesses of the Plaintiff shewing that no marriage 
did take place, and also by the evidence of the Defendant’s 
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witnesses in which they state that the marriage took place in the 
month of Avani. Great reliance is placed upon the witness who 
is stated to be the priest of the family. But although he is now 
the priest, and states that he is the priest, he was not the priest 
at the time when this marriage took place. He could only have 
been eighteen years of age at that time. He gave his evidence 
in the year 1871, and he then stated he was thirty-eight years 
of age. That would make him about eighteen at this time, and 
he says that the marriage was celebrated in the month of Avani 
of 1850. Now, their Lordships do not think that the marriage 
did take place at that time, but the witness was speaking merely 
from memory, and the fact of his stating that it was in the 
month of Avani does not necessarily prove that the marriage did 
not take place at any other time. The next witness says that the 
marriage took place only on the day fixed in the first instance, 
but this witness, who was not the priest of the family, but merely 
a cultivator, gives evidence that the marriage did take place, and 
he says it took place only on the day fixed in the first instance. 

If he is supposed not to have made a mistake, but to have 
wilfully stated that the marriage actually took place on the day 
originally fixed, for the purpose of making the child appear to be 
legitimate, and to have stated that falsely, then he may be dis¬ 
believed altogether ; but you are not to take evidence, and say 
that because he states that the marriage took place only on the 
day fixed in the first instance, when it is proved by other 
evidence that it did not take place on that day, that he has 
proved that the marriage did not take place at all in the face of the 
admission and conduct of the Plaintiff and of the other widows, 
and of the statement of the deceased poligar, that the 
Defendant was his legitimate half-brother. Their Lordships 
are of opinion that there is sufficient evidence of the legiti¬ 
macy, and that there is no sufficient evidence on the other side to 
rebut it or to shew that a marriage did not take place, or that, a 
marriage having taken place, it took place after the birth of 

the child. 

That being so. their Lordships think that the High Court 
came to a correct conclusion that a marriage did take place 
between the father and mother of the child prior to its birth ; and, 
assuming that the High Court are correct in finding that the 
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child, although born after marriage, was procreated or begotten 
before the marriage took place, their Lordships are of opinion 
that that Court came to a right conclusion, in point of law, that 
the child was legitimate. 

The point of illegitimacy being established by proof that the 
procreation was before marriage had never suggested itself even to 
the learned Counsel for the Appellant at the time of the trial, nor 
does it appear, from the authorities cited, to have been distinctly 
laid down that, according to Hindu law, in order to render a 
child legitimate the procreation as well as the birth, must take 
place after marriage. That would be a most inconvenient doctrine. 
If it is the law, that law must be administered. Their Lord- 
ships, however, do not think that it is the Hindu law. They are 
of opinion that the Hindu law is the same in that respect as the 
English law. 
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Under these circumstances, their Lordships are of opinion that 
the High Court came to a correct conclusion in finding that the 
Defendant had made out that he was the legitimate half-brother 
of the deceased poligar; and that, being members of an undivided 
family, the polliem descended to him. 


That disposes of the cause; for, if the Defendant is the heir of 
the deceased poligar, the widow can have no claim. The decree 
of the High Court was correct, and her suit must be dismissed. 


Their Lordships will, therefore, humbly recommended Her 
Majesty that the judgment of the High Court be affirmed, and 
the widow’s appeal dismissed with costs. 


The question of law on the collector’s appeal, which applied 
almost equally to the appeal in the case of Oolagappa Chetty v, 
Afhuthnotf turned upon the history of the polliem tenures and 
the legislation which had taken place with regard to them. The 
view which the Judges of the High Court of Madras took of the 
general results of the decided cases and of the voluminous evidence 
in the cause, will appear by the following extracts from their 
Judgment, against which the collector’s appeal was brought (l). 

The combined effect of the judgments in all the cases does 

(1)6 Mad. H. C. Rep. 208, 
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not, it appears to us, amount to any deliberate adjudication as to 
the polliem tenure being of a definite nature, but does go the 
length of giving the weight of judicial acceptance toils being 
legally either hereditary or for life, according to the express or 
implied grant established in each case. 

“The authority of judicial decision cannot therefore be held to 
preclude the contentions on either side as to the estate held by 
the late zemindar ; but we think it throws on the Defendants the 
burden of sustaining their contention., that his estate, from the 
very nature of the tenure, was limited.” 

“The name ‘poligar* appears to have been applied before the 
Maharatta invasion to persons holding in the southern and western 
portions of the Madras Presidency the position of those who‘had 
acquired the name of zemindar in the northern districts. And 
substantially the history of the two classes is similar. Originally 
the descendants of officers of police and revenue agents of Hindu 
sovereigns, they advanced themselves to the positions of chiefs, 
maintaining military forces, and possessing fortresses and strong 
holds. \s such they were employed by Mussulman rulers in 
upholding subjection to their government and managing the col¬ 
lection of revenue. And although (as remarked by Mr. Mount* 
stuart Elphinstone \n h\s ‘History of India"'} it seems doubtful 
whether they were more than chiefs enjoying some degree of 
independence before the time of Aurangazib^ yet in later times, 
by embracing the frequent opportunities for refractoriness and 
the extension of their power aflorded by the weakness and ineffi¬ 
ciency of the ruling power, they reached to the independence of 
tributory feudatories and proprietary holders of land and that 
position they are their descendants were in general permitted to 
enjoy hereditarily down to the establishment of British Govern¬ 
ment. I'hat permission, however, cannot be pronounced to have 
amounted to a positive recognition establishing their assumed 
rights generally (except, perhaps, as respects a few who traced 
heirship through a long descent from rajahs or officers who had 
received villages in inam), because of their not unfrequently 
having been deprived of their rights. But it can hardly be 
doubted that it was decisive and extensive enough to give strong 
claims to such a recognition. In4eed^ the company’s officers 
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appeared to have at first regarded them as already possessing 
L established titles as landed proprietors ; and although that view 
^ was after a time modified, nothing was done indicating any 
doubts as to the strength of the claims of both zemindars and 
poligars to be secured in such titles, or any wish in opposition 
to a compliance with such claims. 

“ Among the first acts of the Company's government were the 
reinstatement of some poligars who had been driven out of their 

* 

polliems, and the.confirmation of the others (save a few who con- 
'linued rebellious) in the enjoyment of their estates, upon the 
conditions of rendering to the Government their tribute and 
services (which were soon after converted into an increased jumma 
or rent adjusted according to the productive value of tbe lands), 
and of the regular letting of their lands to ryots for cultivation ; 
and when subsequently disturbances were caused by the poligars 
of some districts, the Government, in the course which was deli¬ 
berately decided upon and pursued, treated them as insubordinate 
landowners who exercised powers incompatible with the position 
of subjects and paid an insufficient jumma. They were coerced 
to surrender all their civil and military administrative powers, and 
had their jumma increased to a new temporary assessment to an 
amount which left them more of the returns from the land than 
was consistent with any other position than that of proprietors. 
When, again, on the recurrence, after such assessment, of rebel¬ 
lious conduct on the part of some poligars in the Tinnevelly 
district, their polliems were taken from them ; some of the lands 
were added to the holdings of other deserving poligars. Other 
polliems, too, that were given up to the Government because of 
the discontent of the holders with the new assessment, in order 
that their actual productive qualities might be known, were, upon 
the proper rates of jumma being fixed returned (with the excep¬ 
tion of one or two sequestered on special grounds) to the former 
holders, and in one or two instances at least to the heir of a former 
^ holder. All these occurrences appear to have taken place before 
the close of the last century, and the only change since made has 
been the bringing of some polliems under the permanent settle¬ 
ment, and the assessing of the others on the principle of the 
permanent settlement ; and that all were not brought under the 
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permanent settlement was, there can be little doubt, owing solely 
to the need for that cautious experience which the board of direc¬ 
tors urged on ihe Madinas Government in 1804 and subsequent 
years, in consequence of the reasons and objections of the Govern¬ 
ment against an irrevocable settlement, founded upon grounds of 
slate policy. On the nature and effect of these settlements we 
shall have to observe when we allude presently to the proceedings 
of the Board of Revenue of the 14th of January, 1813, 

“ This review of the salient points of the history of polliems, 
found in the report of theSelectCommittee(l), confirms the impres¬ 
sion derivable from the reported cases, in which titles of polliems 
have been contested ; and we think that it is sufficiently apparent 
that polliems, before the passing of Reg. XXV. of 1802, had been 
acknowledged to be what they have since been dealt with as— 
proprietary estates held under the Government by either a here¬ 
ditary tenure or a life tenure. Now, applying this result to the 
Regulation, we have next to consider whether, in regard to polliems 
not permanently settled, it has the effect of declaring positively a 
different view ; namely, as to the past, that private proprietary 
estates were not existent before ; and as to the future, that they 
would exist only when created hereditarily by a sunnadi-milkiut-i- 
istimrar, upon a permanent assessment being fixed under the 
Regulation.” .... 

** For these reasons we are of opinion that the zemindars and 
poligars, and others in a like position, and occupying tenants, 
possessed different proprietary rights in land, by recognition of 
the Government, before the passing of Reg. XXV. of 1802 ; that 
by it the Government declared with the force of law their 
acknowledgment and confirmation of such rights, as they were 
then enjoyed ; and in order to quiet all uncertainty and dis¬ 
quietude respecting them, and to establish general certainty of 
tenure in the holders of the same, provided for the permanent 
assessment of all lands liable to pay revenue to Government, and 
for the issuing thereupon of express hereditary grants to every 
zemindar and other intermediate proprietor, and written engage, 
ments between them and their tenants : and therefore that the 
Regulation does not operate to exclude or disfavour the main- 

(r) Fifth Report of Select Comniittee, 1S12. 
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tenance of a claim against the Government to a hereditary or 
other estate in lands, which has not been secured the benefits of 
a settled title under the Regulation, because, for political reasons, 
the Government has thought it inexpedient to give 

its enactments ; but that claims of title to such estates are merely nopoly 
left without the conclusive proof of hereditary title afforded by le^kamani 
an istimrari sunnud. It could never, we think, have been inten- TTn,,* 

UOLAGAPPA 

ded that the Government, by delaying to do in regard to some chetty 
estates what the Regulation enacts should be done in regard to ^ 
all lands, for the purpose of setting at rest all uncertainty as to buthnot. 
titles, should secure the power to treat all such estates as held by 
no permanent title whatever. It follows that the existence of a 
proprietary estate in^ polliems or other lands not permanently 
assessed, and the tenure by which it has been held, are, in our 
opinion, matters judicially determinable on legal evidence, just as 
the right to any other property. 

*‘We are thus brought to consider the evidence laid before the 
Court, and on this point the conclusion contended for on the part 
of the Respondents is, not that the Government have the abso¬ 
lute right to deprive the family of the polliem on the death of 
each holder of it, but that they have the right to appoint whom 
they please of the kindred of the deceased poligar to be his 
successor. In effect, that the members of the family have taken 
successive life estates by express concession of the Government/’ 

“The legitimate conclusions deducible from all that is stated 
in those proceedings, and the other documents above referred to, 
we consider to be these :—The Government appear to have 
always dealt with the Manapuri polliems as ancestral estates, 
passing by succession in the families of the holders. They have 
never retained any of the polliems, except on an escheat for 
failure of heirs, or a voluntary surrender in consideration of a 
malikana allowance or when polliems were resumed for the 
purpose of being kept under management temporarily, until 
redeemed by the payment ofl of arrears of peshkush 
(which occurred once as respects the polliem now in dispute), 
instead of attempting to sell the estate, or enforcing 
payment against the persons of the poligars owing the 
arrears, or their property generally. And although these Manapura 
polliems have never been permanently settled under Reg. XXV, 
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of 1802, they have been continued for more than half a century 
before the institution of the suit, under an assessment equivalent 
to that fixed on zemindaries permanently settled under that Re¬ 
gulation, and made with the intention of its becoming permanently 
fixed by the grant of sunnuds :—in effect have practically been 
permanently settled ancestral estates in the estimation of the 
Government from the time of Mr, Pat*ish's assessments. In sup. 
port of the latter conclusion we have the additional circumstance 


Hon.^D Ar- polliems are described as “permanently settled** in the 

BUTHNOT, statement of revenue account from Fusly 1275 to 1278, furnished 

by two collectors and in the letter of a third collector, addressed 
to the Board of Revenue. The Advocate-General argued that 
that description was shewn to be a mistake by the letters of 
another collector in exhibits 14 and 5, correcting the statement in 
the latter communication ; and no doubt the correction was right, 
if the statement was understood to mean permanently settled 
under Reg. XXV. of 1802, which we may consider to have pro¬ 
bably been the case when we find that the description was con¬ 
tinued for two years after the date of the letters of correction. 
This argument, therefore, does not remove the force which we 
give to the description. Further, we have yet stronger proof of the 
conclusion in the fact that so recently as 1866 it was determined 
by the Revenue Board that a sunnud should be offered to the 
late poligar when he came of full age. 

"We have next to consider the force of the direct evidence relied 
upon as shewing that the Government have exercised a control 
over the course of succession. The Revenue Board, in their pro¬ 
ceedings of the 14th of January, 1863, par. 25, assert the right 
to nominate as successor on the occasion of a death a person who 
had no claim to it according to the general law of succession. And 
if that has been established the Plaintiff is not entitled to the 
polliem, although a family estate. The earliest succession of which 
there is any particular evidence took place in 1811 or 1812, and 
the succession of the late poligar in 1854 was the next. The 


former was denied on the part of the Respondents, but nothing 
was suggested to cast a doubt on the fact appearing from the 
certified copy of the record in Original Suit, No. 49, in the register 
of the Southern Provincial Court, that, in consequence of a death 
in 1811 or 1812, the right to the succession was litigated ip that 
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suit, and determined in 1813 by a decree in favour of the De¬ 
fendant as the heir of his father, who had inherited from his 
grandfather. We cannot, therefore, doubt the fact of a succes¬ 
sion at that date ; and there is not the l^ast evidence to shew 
that control was then exercised by the Government, but an 
inference to the contrary may be drawn from the fact that there 
was no mention of any control in the suit. Besides, it is highly 
probable that if any had been exercised, some evidence of it would 
have been forthcoming from the Government records. Conse¬ 
quently we must take it that the Government had exercised no 
further control than we have already alluded to (which does not 
appear to have touched the right of succession) at the date of the 
death of the late zemindar’s predecessor in 1854. 
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The evidence relating to the succession of the late zemindar 
are the letters of the sub-collector to the collector and the pro¬ 
ceedings of the Board of Revenue, and the Government order 
thereon. In his first letter the sub-collect Dr reported the death of 
the zemindar, and his having recognised his son as heir ; and that, 
on receipt of further communication from the tashildar. he would 
submit his opinion on the right of the son to the succession. In 
his second letter he gave a statement of the family of the deceased, 
shewing that the heir recognised by the zemindar was his eldest 
feon, and recommended that he should be recognised and invested 
as poligar. The collector then forwarded a similar recommenda¬ 
tion to the Board, who submitted it to the Government, recom¬ 
mending that, as the person named was the eldest son. and to be 
presumed capable of managing the property, he should be recog¬ 
nised as proprietor in succession to his father ; and thereupon the 
Government passed an order recognising the eldest son as poligar 
in succession to his deceased father, and his right to be placed in 
possession of the estate. 

“ What took place when the late zemindar died, on the 17th of 
July, 1864, appears from the collector’s letter to the Court of 
Wards reporting the death, the proceedings of the Court, and the 
Government order thereon. The collector’s report mentioned the 
surviving relations, and the receipt of a petition from the zemindar 
just before his death, asking the recognition of his minor brother 
as his successor, and his cousin as manager during his minorfty ; 
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that he had inquired, and ascertained it to be the wishes of the 
widows that their deceased husband's desire should be complied 
with, subject to the first widow having a control over the manage* 
ment. The Government, adopting the opinion expressed in the 
proceedings of the Court, ordered that as the brother appeared to 
be the legal heir he should be recognised, and the estate taken 
charge of by the collector as agent of the Court, and that the 
collector should report further as to the management. 

These are all the acts and circumstances advanced to prove 
that the right of succession was conditional upon the will of the 

Government.'’ 


Mr. Forsyth, Q.C., and Mr. J. B. Norton, for the Appellant, the 
collector of Trichinopoly :— 

There is a material difference between the Bengal Madras 
Regulations, that relate to the settlement of the land revenue. 
According to the former, “By the ancient law of the country the 
ruling power is entitled to a certain proportion of the produce of 
every beegah of land" ; Beng. Reg. XIX. of 1793 ; while according 
to the latter, “ the ruling power of the provinces now subject to the 
Government of Fort St. George has, in conformity to the ancient 
usages of the country, reserved to itself and has exercised the 
actual proprietary right of lands of every description Mad. 
Reg. XXXT. of 1802, Consequently, under the Bengal Regula¬ 
tions, it was only “grants of land to be held exempt from the pay¬ 
ment of revenue" that “ were to be considered void as alienations 
of the dues of Government without its consent:" Reg. XIX. 
of 1793, s. 1; while under the Madras Regulations, “ all alienations 
of land except by the consent of the ruling power, were held to 
be violations of its right Mad. Reg. XXXI. of 1802, s. 1. In 
Bengal it was only necessary to declare that the settlement was to 
be concluded with the actual proprietors of the soil, of whatever 
denomination, whether zemindars, talookdars, chowdhries 
Beng. Reg. VITI. of 1793, s. 4. In Madras, it was also requisite 
to grant to zemindars and other landholders, a sunnud, or deed of 
permanent property, when the condition of the permanent assess¬ 
ment of the revenue may have been adjusted: Mad. Reg. XXV. 
of 1802, ss. 1,3. In Bengal, the Government having recognised 
the persons with whom they were about to make a settlement of 
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the revenue, as being already the proprietors of the land, a provi¬ 
sion was made with regard to “proprietors who may finally decline 
to engage for the jummah proposed to them” that they “ are to 
receive a malikaneh (an allowance in consideration of their pro¬ 
prietary right) at the rate of 10 per cent, on the Sudder jummah 

of their lands Reg. VIII. of 1793, s. 44. There is no such pro- 

% 

vision in the corresponding Madr'as Regulations, because the 
parties with whom the settlement was to be made were to be¬ 
come proprietors only in consequence of the settlement. 

In Bengal it was necessary to make some provision for cases 
where the proprietary right might have been transferred before 
the settlement. Accordingly, rules were given for ascertaining 
the parties who were or were not entitled to make a settlement 
with the Government apart from the zemindars, and in the event 
of disputes the question was left to be determined by the ordinary 
Courts of Justice. A like course seems to have been followed in 
the settlements of revenue in the North-Western Provinces^ and 
more recently in Ondh^ where the title of the parties with whom 
the settlement should be made is a matter of judicial inquiry in case 
of dispute. In Madras there are no such provisions. The Govern¬ 
ment, being still the proprietor, has a right to select the parties 
with whom the settlement is to be made. 

It is hardly conceivable that the Madras Government could 
have intended by two Regulations passed in the same year to lay 
down inconsistent doctrines on the same subject, declaring by one 
Mad. Reg. XXXI. of 1802, that the ruling power had reserved 
to itself and exercised the actual proprietary right of lands of every 
description,” and by the other affirming existing proprietary rights 
in zemindars, and poligars, and others:” Mad. Reg. XXV. of 1802; 
and then proceed to indicate a mode of constituting such rights in 
them de novo. 

Reg. IV. of 1822 was expressly intended only to regulate the 
interpretation of Regs. XXV., XXVIIL, and XXX. of 1802, re¬ 
lating to landlord and tenant (l). Giving the utmost latitude to 
the expressions of Act IV. of 1822, it leaves untouched the 1st 
section of Reg. XXXI of 1802. The Government was not a party 
to, and is not bound by, the case of Naragunty Lutchmeedavamah 

v.VengamaNaidoo (2),in which it was assumed between the parties 
(i) See 3 Mad, H. C Rep. p. i8. (2) 9 Moore’s Ind. App. Ca, 66. 
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that the estate was hereditary; but yet the parties did not sue in 
the ordinary way, but obtained the permission of the Government 
first. 

In the case of the Collector of Madura v. V eeracamoo Vmmalix) 
the Government opposed the succession on the ground that females 
Lekkaman«. were not entitled to succeed, but on its. being proved that the 
Oolagappa Government had itself appointed females, the Government, at the 
Chetty last moment, fell back on its right to appoint to an unsettled 
Hon. b. Ar- estate, and the Court said the Government was too late in raisins 
- • that plea, but the point was not argued and decided. It is ad¬ 
mitted that no sunnud was ever granted in respect of this polliefn, 
and although the amount of revenue exacted has continued the 
same since 1804, yet it has never been permanently settled, 
and it has been shewn by the documents put in evidence that 
it has not been so regarded ; nor is it contended that the revenue 
might not be increased. It was for the Defendants to prove that 
the property was hereditary ; and the fact of the son coming after 
the father does not prove that he came simply by right of inheri¬ 
tance. The two last poligars appear, when dying, to have ad¬ 
dressed the collector, and begged his protection for the heir. The 
succession to this polliem was no doubt, litigated, and a decision 
pronounced in the Civil Court in the suit of 1813, but all that the 
Court decided was that a certain party had not proved his adoption 
and the Government was no party to the suit. 

Mr. J. D. Mayne, for the first Respondent in the case of the 

Collector of Trichinopoly v. Lekkamani, and also, in reply for the 

Appellant in the case of Oolagappa Chetty v. Arbuthnot :_ 

The Preamble of Reg. XXXI. has no bearing on the case. We 
have not a sunnud under Reg. XXV. of 1802, nor do we assert 
that we hold rent-free, as contemplated by Reg. XXXI. If the 
words of the preamble were taken literally, they would sweep 
away every kind of proprietary right throughout the Presidency 
of Madras, and would make every kind of alienation impossible. 
From what source could the Government have derived such 
powers ? In the Carnatic, as in Bengal, they have always based 
their rights on treaty, not on conquest. They never were pro¬ 
prietors, except as the ultimate paramount lords—proprietors, 

(1)9 Moore’s Ind. App. Ca. 447, 
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indeed, but only in a sense consistent with other persons having 
power to buy, sell, or charge. It is said that the Mahomedan law 
asserts the fullest right in the Government as conqueror to the 
whole soil, and that the Mahomedan Government made over the 
right to the British Government. Under the Mahomedan law 

(Hedaya, vol.ii., p. 204, 205, 208, of tithe or tribute), it was lawful 

« 

to take the whole from infidels ; but the practice was never adopted 
by the Moguls. This appears by the account given in 
History of India, of the legislation of the Emperor Akbar. By the 
Hindu law : Menu, ch. 9. par. 44; ch. 7, par. 130; ch. 8, par. 39 ; 
the king was not owner, but had a right to a share of the produce. 
These intermediate tenures never existed under Hindu law. Hindu 
officers of the Mahomedan Government gradually hardened into 
proprietors. It is unreasonable to represent the Government as 
actual legal proprietor. Both in the eastern, and in the western, 
and in the central part of the Presidency there are proprietary 
tenures inconsistent with the interpretation which is sought to be 
put upon the preambles of Reg. XXV. and XXXI. of 1802, such 
as the Nair tenures and successions of Malabar, and those of 
Canary. Many of them are mentioned in the 5th Report, already 
cited. For instance, the ryots, who under various names had 
rights of occupancy and alienation subject to the payment of rent, 
were never interfered with by any Hindu or Mahomedan Govern¬ 
ment. This interpretation of the preambles being wrong as to 

great part of the other tenures of the Presidency, is wrong as to 
the polliems also. 
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The poligars being subjected to severe taxation rebelled, and 
their estates were forfeited, or escheated for want of heirs, or 
taken by the Government for a time and restored on the arrears 
being satisfied. This appears by the Instructions to the Board of 
Revenue, issued the 4th of September. 1799, which are to be found 
in the 18th Appendix to the Fifth Report of 1812. It was found 
that the system of arbitrary assessment was not successful with the 
zemindars, and therefore a permanent settlement was recom¬ 
mended. It was with reference to the interest of the revenue only 
that this measure was adopted, not for the purpose of changing 
life interests into estates of inheritance, and it is notorious that 
the Government have been acting on this policy latterly, and 
making permanent settlements. 
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The object of sect. 8 of Reg. XXV. of 1802 was to secure the 
apportionment of rent on the division of land: Vencataswara 
Yettiapah Natcker v, Alagoo Moottoo Ser*vagat*&n (l). 

As to the policy of Reg, XXXI, of 1802, that Regulation recites 
that by collusion lands liable to payment of revenue have been 
represented as not so liable, and the Regulation was made ex¬ 
pressly with a view to the protection of the revenue, but none of 
its provisions are directed against private proprietary right. And 
that Regulation is not mentioned in Reg. IV. of 1822, because its 
words are clear, and did not infringe any proprietary right. Reg. 
IV. of 1822 is not a repealing but an explanatory Act, and was 
intended to limit the generality of the terms used in the earlier 
Regulations. The zemindar is not a landowner in the English 
sense, whether the land has been permanently assessed or not. 
Even in Bengal the zemindar only has the soil subject to the 
customary rights of others : Goodcve^s Bengal Full Bench Rulings, 
209, 230, 278, 286; Hunter^ Orissa^ vol. ii., p. 225, 228, 236, 
shews how the office of poligar insensibly became hereditary with 
tacit recognition. 

In the Maf'ungapuri case (2), the evidence shews that the estate 
was enjoyed by father and son in succession for several generations, 
and if there had been any grants by the Government, the Govern¬ 
ment would have taken and must possess counterparts, but none 
have been produced. There was a suit in 1811, for the inherit¬ 
ance, which took no notice of any claim of the Government, nor is 
there evidence of the Government having done anything before 
the accession of Ternmalai to the polliem. In the case of Tefuma- 
lai nothing was done beyond recognition, such as would have taken 
place in the case of an ordinary settled estate. It is clear that 
the poligar himself looked upon his estate as hereditary. 

Their Lordships reserved their judgment, which was now de¬ 
livered by 

The Right Hon. Sir Barnes Peacock;— 

[After stating the objects and history of the suit (3), up to 
the time when an issue was directed to try the legitimacy of the 

(1)8 Moore's Ind. App. Ca. 327. (2) 6 Mad, H. C. Rep. 226. 

(3) See p. 283, supra. 
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half-brother of the late zemindar, his Lordship proceeded as J* C. 
follows :—] 1874 

The case has been very elaborately and ably argued on both 
sides,, and their Lordships having carefully considered all the Collector ' 

OK 7R10HI* 

Regulations and authorities which have been cited, are clearly of nopoly 
opinion that the decision of the High Court is correct. .. 

It was contended by the learned counsel for the Collector Appel-- 

lant that in the Presidency of Madras the Government had reserved ^ oJetty^ 
to itself and had, by legislative enactments, asserted its right to all ^ 
lands of every description and Reg. XXV. and XXXI. of 1802, of bothnot. 
the Madras Code, were referred to as having that effect. 

It was recited in the preamble of the former of those two Regu¬ 
lations, that the assessment of land revenue had never been fixed, 
and that the zemindars and others had no security for the continu¬ 
ance of a moderate land tax; that for the attainment of an in- 
creased revenue it had been usual for Government to deprive the 
zemindars and to appoint persons on its own behalf to the 
management of the zemindaries^ thereby reserving to the ruling 
power the implied right and the actual exercise of the proprie¬ 
tary possession of all lands whatever-, that it was obvious that 
such a mode of administration must be injurious to the perma¬ 
nent^ prosperity of the country, by obstructing the progress of 
agriculture, population, and wealth, and diminishing the security 
of personal freedom and of private property, and that the British 
Government, impressed with a deep sence of the injuries arising 
to the “ State and to its subjects, from the operation of such 
principles, had resolved to remove from its administration so 
fruitful a source of uncertainty and disquietude, to grant to 
zemindars and other landholders, their heirs and successors, a 
Permanent property in their land in all time to come, and to’fix 
for ever a moderate assessment of public revenue on such lands, 

the amount of which should never be liable to be increased under 
any circumstances.” 

It was then enacted by sect. 2 that, in conformity with 

these principles, an assessment should be fixed on all lands 
liable to Pay revenue to Government ; and in consequence 
of such assessment the proprietary right of the soil should 
become vested in the zemindars or other proprietors of land 
and in their heirs and lawful successors for ever ■ and it 
was further enacted by sect. 3, that when the condi- 
41 


306 


INDIAN appeals. 


[L. R. 


V. 

Lekkamani 


J* c. tions of the permanent settlement of the revenue should have 

1874 been adjusted, a sunnud-i-milkeut istimrar or deed of 

property should be granted on the part of the British Govern- 

COLLECTOR ment to all persons being or constituted to be zemindars or 
OF Trichi- . ^ r 1 . 

NOPOLY proprietors of land. 

Laying out of consideration for the present the words of the 

preamble, which form no part of the enactment of the Regulation 

^Chetty**^ (see Dwarris on Statutes, p. 655), it is clear that the affirmative 

.. words of the 2nd sect. “That, in consequence of the assessment the 

Hon. D. Ar- 

BUTHNOT. proprietary right of the soil shall become vested in the zemindars, 

&c.,** did not either give to or take away from the former owners of 
lands not permanently assessed any rights which they then had. It 
merely vested in all zemindars on hereditary rights at a fixed 
revenue upon the conclusion of the permanent assessment with 
them. It is a maxim that affirmative words in a statute without 
any negative expressed or implied do not take away an existing 
right (see Coke*s 2nd Institute, p. 200 \ Dwarris on Statutes, 
p. 637), There are no words declaring that no proprietary right 
then existed, or should thereafter be deemed to exist, except in 
Government, in any lands not permanently settled ; and in their 
Lordships* opinion it wrs not the intention of the Legislature to 
pass such an enactment. 

The words “ proprietors of land. ” as used both in the Bengal 
Code of 1793, and in the Madras Code of 1802, have a technical 
signification (see the definition in Bengal Reg, VHI, of 1793, 
sects, 5, 6 , and 7; and Reg. XXVII, of 1802, Madras Code, sect. 2). 
They refer to “zemindars, independent talookdars, and others who 
pay the revenue assessed upon their estates immediately to Govern¬ 
ment;’* and the words “proprietary possession,'* as used in the re¬ 
cital of Reg. XXV. of 1802, must also be read in a similar sense 
as meaning the possession and rights of a proprietor in the techni¬ 
cal sense in which that word is used, viz,, the person who pays the 
revenue immediately to Government. (See Reg. 1. of the Madras 
Code, sections !4 and 16), 


There are frequently many valuable tenures existing between 
the zemindar and the ryots, or actual cultivators of the land. If the 
Regs, XXV. and XXXI. of 1802 were to be read in the sense con¬ 
tended for on the part of the Collector Appellant they would have 

the effect of vesting in Government, not only all hereditary estates, 
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but all subtenures, whether for life or otherwise, and whether 
created by the native Governments before the territories came 
under the Government of th*^ East India Company or not. 

The words of the recital “the implied right and the actual exer¬ 
cise of the proprietary possession are, to say the least of them, very 
ambiguous. But whatever may be the real meaning of those words, 
the recital clearly was not intended to amount to more than a 
declaration that it had been usual for Government, in order to 
enforce an increased revenue, to deprive or disposses the zemin¬ 
dars, and to take the management of the zemindaries into the 
hands of their own officers; or, in other words, that they were in 
the habit of taking khas possession of the zemindaries of those 
zemindars who neglected to pay any increased amount of revenue 
assessed upon them. 

A similar course seems to have been adopted in Bengal up to 
the time of the permanent settlement (see Reg. I. of 1793), 
and to have been continued at the time of that settlement, with 
respect to every zemindar who might decline to engage for the 
jumma proposed to be permanently settled upon his estate. (See 
Reg. Vlir, of 1793, sect. 43, Be>\gal Code.) 
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Further, the usage recited was limited to the purpose of 
obtaining an increased revenue; and it was by means of the 
usage that the Government was said to have reserved to itself the 
implied right, &c. The words are '^thereby reserving to the ruling 
power, the implied right, &c.’’ The preamble recognised the right 
of private property when it stated that the then existing mode of 
administration was injurious *%y diminishing the security of pri¬ 
vate property.*" It did not assert a right on the part of Government 
to deprive or dispossess zemindars in their lifetime, or their heirs 
after their deaths, for the purpose of transferring their right to 
Government, or to new holders at the will of Governme nt, indepen¬ 
dent of any considerations connected with the realization of 
revenue. 

The language of the recital applied as much to zemindars in 
their lifetime as it did to the heirs of zemindars upon their deaths. 
If the words were to have the unlimited construction and effect 
contended for. the Regulation would have justified Governme nt in 
depriving or dispossessing the deceased poligar in his lifetime, and 
in transferring the zemindary to a new holder, to the same extent as 
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it would have justified them in dispossessing his heirs after his 
death. Such a construction would go far beyond the claim setup 
by the collector in the suit, viz., that the deceased zemindar had 
only a life estate which reverted to Government and was at their 
absolute disposal after his death; nay, it would do more, it would 
render every landowner in the Presidency, except those who 
claimed under a permanent settlement, liable to be dispossessed or 
deprived of his estate, and to have transferred to a new holder at 
the will of Government. 

The preamble to Reg.XXXI.of 1802, which, as before observed 
was not an enactment, is as follows:—“ Whereas the ruling power 
of the Provinces now subject to Fort St. George has, in confor- 
mity tothe ancient usage of the country, reserved to itself and has 
exercised the actual proprietary right of lands of every description; 
and whereas, consistently with principle, all alienations of land, 
except by the consent of the ruling power, are violations of that 
right; and whereas considerable portions of land have been alienat¬ 
ed by the unauthorized encroachment of the present possessors, by 
the clandestine collusion of local officers, and by other fraudulent 
means; and whereas the permanent settlement of the land tax has 
been made exclusive of alienated lands of every description, it is 
expedient that rules should be enacted for the better ascertainment 
of the titles of persons holding,or claiming to hold, lands exempted 
from the payment of revenue to Government under grants not 
being badshai or royal, and for fixing an assessment on such lands 
of that description as may become liable to pay revenue to 
Government; wherefore the following rules are enacted for that 
purpose.’’ 

The Act, sect. 2, then proceeds to render valid all grants for 
holding lands exempt from the payment of public revenue which 
had been made before certain dates, and to leave to the determi¬ 
nation of Government all doubts respecting the validity of other 
grants of that nature. 

The words, “has reserved to itself and has exercised the actual 
proprietary rights of lands of every description,*’ used in the above 
preamble are not precisely the same as those used in the pre- 

ample of Reg. XXV., but they evidently have reference to the 
same usage, viz., the custom of dispossessing zemindars,and taking 
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Iheir zemindaries into the khas possession of Government, for the 
purpose of realising the public revenue from time to time assessed 
upon them. The object of the Reg. XXXI. of 1802 was merely 
the protection of the revenue from invalid lakiraj grants, and to 
provide for the mode of trying the validity of the titles of persons 
claiming to hold their lands exempt from the payment of revenue ; 
it was not intended to confer upon Government any title which did 
not then exist. The words “alienations of land” referred not to mere 
transfers from one proprietor to another, but to grants for holding 
lands exempt from the payment of revenue. It is clear that the 
Regulation never intended to assert that, according to the usages 
of the country, there was no private right to lands ; for, in ren¬ 
dering valid all lakiraj grants made prior to certain date, and 
declaring that the holders should continue to enjoy the same free 
from the payment of revenue, there was this proviso, that the 
lands had not escheated to the State since those dates. 

It was urged, in support of the collector’s appeal, that there 
was a long course of judicial decisions, from 1813 to the present 
time, shewing that poligars had merely a life interest in their 
polliems. 
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The first case cited was No. 13 of 1813, 1st Madras Select 
Decrees, p. 78. In that case the Plaintifi had never had the pos¬ 
session of the zemindary. His claim had been repeatedly brought 
to the notice of Government, and had been rejected. The per¬ 
manent settlement had been entered into with the Defendant, 
and a sunnud-i-milkeut-i-istimrar granted to him by Government, 
under the provisions of Reg. XXV. of 1802. This case was not 
decided upon the mere words of the recital of Reg. XXV. of 1802, 
but upon the enactment in sect. 2. and it was held that the Govern¬ 
ment ha.yiTig per maneptily settled with the Defendant, aftdgranted 
him a sunnud, he had acquired a title under that Regulation, and 
that the Plaintiff could not recover the estate. The decision, how¬ 
ever, whether right or wrong (probably right under the law 
as it then stood), was decided before the passing of Reg. IV, 
of 1822. by which it was enacted that Regs. XXV., XXVIII., 
and XXX. of 1802 were not meant to define, limit, infringe, or 
destroy the actual rights of any descriptions of land¬ 
holders or tenants, and left them to recover in the 
established Courts of justice their rights if infringed 
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(an enactment similar in effect to that contained in the Bengal 
Regulations relating to the permanent settlement in that Presi. 
dency). (See No. 8 of 1793, Bengal Code; sect. 30.) 

R^^g. IV. of 1822 expressly recognised the fad that landholders 
had actual rights which they might recover if infringed. 


Lekkamani In the case cited (No. 13 of 1813), a case was referred to (Ap- 

OolagTppa ^ 1813), in which a talookdar’s rights were asserted 

Chetty and enforced against a zemindar, which is quite at variance with 
HoN.*^b. AR- the contention that the property in lands of every description 
buthnot. belonged to and was vested in Government. It is true it was 

stated by the Court, in No. 13 of 1813, that it was plainly 
deducible from Reg, XXV. of 1802 that, previously to the fixing 
of the permanent asse sment, succession to zemindary tenures was 
not governed exclusively by the law of inheritance, but that the 
ruling power created, tolerated, abolished, or disposed of those 
tenures in such manner as might be considered most expedient 
for the purpose of realising the public revenue due from the lands, 
and that il was clear, therefore, that, in rejecting the claims of the 
Plaintiff, whatever might be the specific grounds of such rejection 
and in granting the zemindary to the original Defendant, the 
British Government exercised a right which, according to the 
declared usages of the country, was vested in the ruling power. 
It was to correct opinions such as those that Reg. IV. of 1822 was 
passed. 


The next case was No. 11 of 1846, p. 141. In that case there 
had not been any permanent settlement or any sunnud granted 
by Government. The zemindary had been made over to the 
father of the Plaintiff and Defendant after the district came into 
the possession of the East India Company^ and it continued in his 
possession tv the year 1811, when, upon his death, it was made 
over to his eldest son. The Court said that the Respondent held 
under a title which the Government, in the exercise of the right 
vested in them by the usage of the country, had conferred upon 
him. 


One of the Judges who decided the last case was also one of 

those who decided No. 13 of iSl3, evidently putting the same 
construction upon Reg. XXV. of 1802 as he had done in No, 13 

of 1813. 

* 
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Case No, 14 of 1817 is subject to similar remarks. The Court, 
of which two of the Judges were the same as those who decided 
the former case, acted upon similar deductions from Reg. XXV. 

of 1802. 

All those cases were decided prior to Reg. IV. of 1822, and 
were probably some of the decisions which induced the Legis¬ 
lature to pass the Regulation. 

Their Lordships do not consider that the cases cited from the 
Madras Select Decrees are binding authorities in support of the 
contention that Government has a right to deal with the polliem 
in the present case, or any other polliem, according to arbitrary 
will, independently of the rights of the parties, or in support of the 
position that the absolute right to every polliem not permanently 
settled is vested in Government, or that the tenure is for life only, 
and that upon the death of the poligar the estate reverts to 
Government. 

Many of the cases cited in argument are of no greater weight 
or authority than that which is the subject of the present appeal. 
They are modern authorities, and there is no long uniform current 
of decisions sufficient to shew that every polliem not permanently 
settled is necessarily only a tenure for life, or at the will of 
Government. 

In the case of haragunty Lutchmeedavamah v. Vengama Nai‘ 
doo (l), and in that of The Collector of Madura v. Veeracafftoo 
Unintal (2), the polliems were treated as hereditary, the question 
in each being as to the person entitled to succeed as heir. In the 
latter case, the Government of Madras claimed to be entitled by 
escheat for want of male heirs, thereby admitting that the estate 
was hereditary ; but it was held that females were not precluded 
from inheriting a polliem, thereby deciding that it was hereditary. 
It did not appear in any of those cases that the polliem had been 
permanently settled or that a sunnud had been granted in respect 
of it, under Reg. XXII. of 1802. They shew that a polliem may 
be hereditary though not permanently settled under Reg. XXV. 
of 1802. 

Their Lordships are of opinion that each case must depend upon 
its own particular circumstances; that a polliem may be here- 

(i) 9 Moore’s Ind. App. Ca. 67. (2; 9 Moore’s Inti. App. Ca, 446. 


J.C. 

1874 


The 

COLLECTOR- 
OF TRICHI- 
NOPOLY 

V, 

Lekkamani 


OOLAGAPPA 

Chettv 

V. 

Hon. d. Ar- 

BUTHNOT. 


312 


J. c. 

1874 


INDIAN APPEALS. 


[L. R. 


THE 

COLLECTOR 
OF TrICHI- 
NOPOLY 

V 

Lekkamani 

OOLAGAPPA 
CHETTY 
V. 


ditary, and that the position laid down by the High Court is 
correct. They say :— 

The existence of a proprietary estate in polliems or other lands not perma* 
nently assessed, and the tenare by which it has been held, are, in our opinion, 
matters judicially determinable on legal evidence, just as the right to any other 
property.*' 

Their Lordships are also of opinion that the finding of the High 
Court upon the evidence adduced that the polliem in dispute is an 
ancestral hereditary estate is correct. 


Hon. D. ar* 

BUTHNOT. 


It does not at all follow from the application made to Govern¬ 
ment for the recognition of the minor that he had not an hereditary 
estate. It was extremely common in Bengal^ before the acqui¬ 
sition of the Dexvanny^ where a tenure was in fact hereditary from 
father to son, to take out a new sunnud upon each descent {KooU 
dtep harain Singh v. The Government and OthersiX)), So also 
it appears that upon a transfer of title to lands in Calcutta^ either 
by alienation or descent, a fresh pottah was given to the new 
holder: but that was merely a fiscal regulation, and the pottah 
formed no part of the holder's title {Freeman v Fairlie (2)). 


The collector, in his written statement, alleged that the polliem 


was unsettled, and that after the death of the late zemindar the 
right to appoint a successor was vested in the Government, and 
that accordingly the Government had granted the said zemindary 
to the minor Defendant. No grant from the Government was 
produced. That which is called a sunnud was not a grant creating 
a new right, but a mere recognition or acknowledgment of an 
existing title. See the proceeding of the Madras Government 
(No. 17 a, Record, p. 23 ). 


From this document it appears that, upon the death of the late 
poligar, the collector sent a report to the Court of Wards, stating 
among other things as follows : 


“ The deceased zemindar, on the day previous to his death, addressed to me a 
petition, requesting me fo recognize his brother as his successor to the estate, and 
to appoint his cousin to manage the affairs of his estate during the minority of 
his brother. 

" T> e tahsildar was deputed to ascertain the wishes of the widows of the 
deceased on this point, and to afford information regarding the property left by 
the zemindar. The tahsildar submi*ted a statement obtained from the widows. 


(i) i 4 Moore’s Ind. App. Ca. 256. 


(2) I Moore’s ind. App. Ca. 34C. 
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from which it appears that they earnestly request a compliance with the request 
contained in the petition addressed to me by their husband, but with this modifi¬ 
cation, that the cousin should conduct the affairs of the estate under the direct 
control of the first-mentioned widow. The widows admit the genuineness of the 
petition. 

*' The deceased left no will. The estate consists of the AJarungaPuri zemindary 
and certain mirasi lands, the assessment of which amounts to Rs. 2,528. 8^7. io/>.** 
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The above report was submitted by the Court of Wards to 
Government with a recommendation that the collector he autho¬ 
rised to recognise the brother of the deceased (the Defendant in 
the suit), as zemindar of Marungapuri^ and to take charge of the 
estate. They added—assuming that the family is undivided, as is 
probably the case —the brother of the deceased would he the legal 
heir to the zemindary^ irrespective of the Petition or consent of the 
widows. Upon that report the Government passed an order, dated 
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Septemper 17, 1864, that the Court’s proposal is approved. 

It also appears that after the death of the father of the late 
poligar the collector reported that the deceased left 

one son, Terumalau the heir to the estate^ and one son, the present 
defendant, a little boy, by his fifth wife, then three years of age, 
and he recommended that Terumalai should be recognised and 
invested as poligar in the room of his father (Record 32). Upon 
which the Government ordered that Terumalai should be recog¬ 
nised and placed in charge of the estate. 

In Englandy proof of the possession of land or of the receipt of 
rent from the person in possession is prima facie evidence of a 
seisin in fee. 


In India the proof of possession or receipt of rent by a person 
who pays the land revenue immediately to Government is prima 
facie evidence of an estate of inheritance in the case of an ordinary 
zemindari. The evidence is still stronger if it be proved that the 
estate has passed, on one or more occasions, from ancestor to heir 
(See 14 Moore’s Indian Appeals, 256.) There is no diflerence in this 
respect between a polliem and an ordinary zemindary. The only 
diflerence between a polliem or zemindary which is permanently 
settled and one that is not, is that, in the former, the Government 
is precluded for ever from raising the revenue ; and, in the latter, 
the Government may or may not have that power. 
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The history of the polliems of southem/««im is well known. It 

I 4 

is to be found in the Fifth Report from the Select Committee from 
the House of Commons on the aflairs of the East India Compan^t 
presented in 1812. a work of great research, and in the Madura 
Manual, compiled by Mr. Nelson of the Madras Civil Service, by 
order of the Government of Madf*as. 

The account given in the Fifth Report was adopted in the judg¬ 
ment pronounced by Lord Kingsdown in the case above quoted(l). 
in which it was held that a polliem was an ancestral estate in the 
nature of a raj. 

Looking at the evidence in the cause with reference to the 
tenure of the polliem in question, their Lordships have no doubt 
that the High Court arrived at a correct conclusion, and that the 
polliem is an ancestral hereditary estate. 


The question as to the legitimacy of the minor Defendant, and 
his right to inherit, if the estate of his brother was an estate of 
inheritance, was found by the High Court in his favour, and that 
decision has already been upheld by their Lordships in the widow's 
appeal. The legitimacy of the minor having been upheld, the suit 
of the widow was properly dismissed, for whether the estate was 
one of inheritance or one merely for the life of her deceased hus¬ 
band, with a right on the part of the Government, on his death, to 
appoint a successor, the widow could have no right to succeed. 
The decree of the High Court was correct, and even if the point 
raised by the Collector on the part of the Government were de¬ 
cided in his favour, the decree dismissing the widow's suit must 
still be upheld. Their Lordships have already stated that they 
will humbly recommend Her Majesty that the decree of the High 
Court be affirmed with costs. 


4 * 

As the point raised by the collector was one of importance, and 
necessary to be decided with reference to the costs of the col¬ 
lector’s appeal, their Lordships have heard that question argued, 
and having fully considered the very able and elaborate arguments 
of the learned counsel on both sides, they have arrived at the con¬ 
clusion that beyond all doubt the decision of the High Court was 
correct, and they will therefore humbly recommend Her Majesty, 


(1)9 Moore’s Ind. App. Ca. 66. 
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with reference to the collector’s appeal, that the decree be affirmed 
and the appeal dismissed with costs. 

Solicitors for the Appellant and second Respondent in the first 
and the Respondent in the second appeal: Lawford & Waterhouse. 

Solicitors for the first Respondent in the first, and the Appel¬ 
lants in the second appeal : Jones, Blaxland, & Son. 


Their Lordships then gave judgment in the case of Oolagappa 
Chetty V. Arbuthnoi, which was delivered by 

The Right Hon. Sir'Barnes Peacock:— 

This case is governed by the principles laid down in the appeal 
just decided between the collector of Trichinopoly and the widow 
of the zemindar of Marungapuri. 

Prima facie the polliem was hereditary. If it was hereditary 
and descended to the minor son as the heir of his father, the 
income of the zemindary was liable to pay the debts incurred by 
the deceased zemindar. 

The civil Judge, upon the authority of decided cases, principally 
of those cited from the Madras Select Decrees, to which their 
Lordships have referred in the other appeal, held that the polliem 
was not hereditary, but that the object for which the debt was 
incurred was such that the debt was a charge upon the estate, and 
that the income derivable from it was liable to discharge the debt, 
and he gave a decree accordingly. 

Upon appeal, the High Court held that, upon the death of the 
poligar, by whom the debt was contracted, the proprietary right 
to the polliem reverted absolutely to Government, and that, by 
their fresh grant to the Defendant, a newly-created estate for life 
became vested in him ; and that, consequently, the Defendant, as 
the representative of his father, was not liable to pay the debt 
out of the revenues of the zemindary, and they reversed so much 
of the decree of the Lower Court as declared the liability of the 
Defendants in respect of the revenues of the polliem. The judg¬ 
ment of the High Court was pronounced on the 13th of May, 
1870, before the judgment of that Court in the Marungapuri Case 
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Chetty Defendant held under a fresh grant, by which a newly-created 
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BUTHNOT. 

_ They are, therefore, of opinion that the decree of the High 

Court ought to be reversed, with the costs of this appeal. 

In ordinary course, their Lordships would at once proceed to 
recommend that the decree of the civil Judge be affirmed. 

Mr. Fofsytht however, suggested that the collector may have 
been misled by the decisions prior to the judgment in the Marufi- 
gapurt Casct and may, in consequence of those decisions, have 
abstained from offering evidence to shew that the polliem was not 
hereditary, and that, if the decree of the High Court should not be 
upheld, the case ought to be remanded, to enable the collector to 
adduce evidence to that effect, if he has any. 

The first issue raised in'the Lower Court, viz., whether the 
zemindary or the income thereof was answerable for the debt con¬ 
tracted by the late zemindar, certainly involved the question 
whether the zemindary was hereditary, or whether the late zemin¬ 
dar had merely a life interest in the estate. But that issue was too 
general; it involved several mixed questions of law and fact, and 
did not sufficiently direct the attention of the parties to the main 
question of fact necessary to be decided. Their Lordships are, 
therefore, of opinion that, if the Respondents, or either of them, 
desire it, it ought to be referred to the Lower Court to raise and 
try the following issue, viz., whether the late zemindar had an 
estate of inheritance in the zemindary which descended to his 
minor son as his heir. 

That reference, however, ought not to be made except upon the 
condition of the Respondents, or one of them, notifying to the 
High Court, within a reasonable time, their or his desire to have 
that issue referred for trial, and upon payment of the costs of this 
appeal and of the costs of the appeal to the High Court. Their 
Lordships will, therefore, humbly recommend to Her Majesty 
that the decree of the High Court be reversed ; that the Respon¬ 
dents do pay to the Appellant the costs of this appeal and also the 
costs of the appeal to the High Court : and further, that, upon 
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payment of such costs Ihe High Court do, under the provisions of 
sect. 354 of the Code of Civil Procedure refer for trial by the 
Court of the civil judge the following issue, viz., "Whether the 
late zemindar had an estate of inheritance in the zemindary which 
descended to his minor son as his heir,’* provided the Respondents, 
or one of them, do, within six months from the date of the order 
to be made by Her Majesty in Council, notify to the High Court 
their or his desire to have such issue tried ; and that, in the event 
of no such notification being made within the period aforesaid, the 
decree of the civil Judge do stand affirmed ; that, in the event of 
such issue being referred, all subsequent proceedings be taken 
under the provisions of sect. 354 of the Code of Civil Procedure \ 
that the costs hereby ordered to be paid come out of the estate; 
that the sum of £300 in the hands of the Registrar, as security 
for the costs of the Respondents in case this appeal be dismissed, 
be returned to the Appellant, Oolagappa Chetiy, or to his attorney. 

Solicitors for the Appellant : Burton^ Yeates, & Hart. 

Solicitors for the Respondent : Lawford & Waterhouse. 


BABOO LEKRAJ ROY AND Others . . . Appellants ; 

AND 

KANHYA SINGH AND Others.Respondents. 


On Appeal from the High Court of Judicature at Fort William 

in Bengal. 


A party who in observance of the rule of valuation prescribed by the 
stamp law of the country in which he sues, has paid stamp duty upon a 
sum lower than the appealable amount, is not thereby precluded from obtain¬ 
ing leave from the Courts of that country to appeal to Her Majesty in 
Council, if he can shew that the value of the property in dispute does reach 
the appealable amount. 



this case the property in dispute in appeal was of 


the value 


of Rs. 10.000 but the plaint having, in accordance with the requi- 
sitions of the Indian Stamp Act, XXVI of I 867 , Art. 11, note (a). 


* Present :—THE RIGHT HON. SiR JAMES W. COLVILE, THE RIGHT HON. 

IR Barnes Peacock,The Right Hon. Sir Montague E.smith,The Right 
fON, Sir Robert p. Collier, and The Right Hon. Sir I-awrence Peel. 
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C. been valued at a sum much less than the appealable amount, such 

1874 sum being ten times theannual revenue assessed upon the property 

Baboo High Court at Fort 'William^ in Bengali refused leave to appeal 

Majesty in Council. The reasons for the refusal are stated 

AND HERS ^ 

in the judgment of Mr. Justice pronounced on the 21st 

of September, 1872, from which the following is an extract :— 

“it is objected that this was a suit in which the stamp origi¬ 
nally paid was upon an amount very much less than Rs.lO.OOO; 
that the whole course of the litigation and the stamps paid through¬ 
out were upon the supposition that the property is of a value con¬ 
siderably less than Rs. 10,000; and that the Plaintiff, who seeks to 
appeal, cannot now be heard to allege that the property is of 
greater value than he had himself assessed it at for the purposes 
of paying the various fees for institution and for appeal. Now, as 
a matter of fact, I am satisfied, and, indeed, I do not think it is 
very seriously contested, that the property is of the value of 
Rs.10,000. But what was represented to me was, and that also 
I understand to be admitted, that the Plaintiff valued his pro¬ 
perty at ten times the revenue payable to the Government. This 
IS done in accordance with the note (a), in the 11th Art. of the 
Schedule of Act XXVI of 1867, which says that, ‘In suits for 
immoveable property, whether paying or not paying revenue to 
Government, the amount of stamp duty payable shall be computed 
according to the market value of the property in suit. In suits for 
immoveable property paying revenue to Government, where the 
settlement is temporary, eight times the revenue so payable, and 
where the settlement is permanent, ten times the revenue so 
payable, and in suits for immoveable property not paying revenue 
proper to Government, twenty times the annual net profits of such 
property, shall be taken to be the market value thereof, unless 
and until the contrary shall be proved. * 


Now in a case which is not precisely similar to this, but which 
I cannot distinguish upon any substantial ground, Mr. Justice 
Louis Jackson has held that, if a party who has paid institution 
fees takes advantage of that provision of the law and values the 
property at a less sum than he knows to be the real value of it, 
that is a fraud upon the Government, and that he cannot be 
allowed to come in afterwards and allege the contrary of what he 
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had once alleged to be the value, by paying the institution fee on 
that amount. 


J- C. 

1874 


“Now I confess that I shall have very great difficulty in coming 
to that conclusion. I think it is quite open to argument that the 
intention of the Act was that parties should, as between the 
Government and themselves, be allowed to adopt the rule laid 
down as the value of their property, leaving it open to Govern¬ 
ment to shew that the property was of a greater valu“. Acts of 
the Legislature which impose duties of this kind are always con¬ 
strued in favour of the tax-payer. But be that as it may, I am at 
any rate not prepared to say that the mere payment of a stamp so 
calculated, can be treated as in itself a fraud, which, ipso facto, 
deprives a party of his right of appeal; and if there were no other 
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mode of bringing the matter to a determination I should feel very 


great hesitation in following the case relied on. I should feel in¬ 
clined to accept the Plaintiff's explanation that he thought the 
Act authorized the principle of calculation which he has adopted; 
and even if he were v/rong, his misunderstanding the Act would 
not be a fraud. It seems to me, however, that it is very undesir¬ 
able, especially in this department, that the law should be left in 
the unsatisfactory state in which it would be if I were to decide in 
conflct with the express decision of the Judge who sat previously 
in this department. I think, as there is another remedy open to 
the parties, and as they have the means of going to the superior 
tribunal and getting a decision on this point before the costs are 
incurred in translating and printing and otherwise preparing the 
case, it is better for me, upon the strength of that decision, to 
refuse the leave to appeal in order that the parties may apply to 
the Privy Council, and thereby enable us to have an authoritative 
decision under which future Judges can act. 


I, simply for the purpose of enabling the parties to make their 
application before the Privy Council, refuse the application for 
leave to appeal to Her Majesty in Council.” 

Baboo Lekraj Roy presented a petition for leave to appeal. 


Mr, Doyne, for the Petitioner, cited Mohun Lall Sokul v. Behee 
Boss ( 1 ) in the year 1860, where it was expressly decided that a 

(1)7 Moo. Ind. App. Ca. 428. 
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1874 laws then in force, did not prevent a party from asserting the real 
Baboo value of the property in an application for leave to appeal, and he 

Lek^j ROY contended that these decisions were equally applicable under the 
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It was decided on the old stamp law, that a valuation made in 
conformity with that law, did not prevent a party from obtaining 
leave to appeal where the real value did not fall short of the 
appealable amount; and the new stamp law does not appear to be 
distinguishable from the old in this respect* The stamp duties 
imposed for fiscal purposes are calculated on a certain rule, fixed 
by law, but the right of appeal depends on the value, which is a 
matter of fact : and on this head the Court below appears to have 
been satisfied. Leave to appeal will be granted on the ordinary 
terms. 


Solicitors for the Petitioner : T, L. Wilson 
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GIRDHAREE LALL and RUNJEET PANDY. Appellants; 3- c.* 
S, and ,874 

KANTOO LALL AND Others.Respondents. 


MUDDUN THAKOOR . . . 

AND 

KANTOO LALL AND Others 


, Appellant ; 

, Respondents, 


EX parte. 

On Appeal from the High Court of Judicature at Fort William^ 

in Bengal. 

Ancestral property which descends to a man under the Mitakshara law 
is not exempted from liability to pay his debts because a son is born to him. 
It is a pious duty on the party of the son to pay his father's debts, and the 
ancestral property in which the son, as son, acquires an interest by birth is 
liable to the father’s debts, unless they have been contracted for immoral 
purposes. The Mithila law is the same. Where a father has sold ancestral 
property for the discharge of his debts, if the application of the bulk of the 
proceeds has been satisfactorily accounted for, the fact that a small part is 
not accounted for will not invalidate the sale. A son cannot, under the 
Mithila law, set aside the sale of ancestral property by his father for the 
discharge of the father's debt, and oust the purchaser. 

Whether a son can under the Mitakshara law'recover an undivided share 
.of ancestral property sold by bis father, qu<ere. 

A son is not entitled under the Mithila law'to any interest in ancestral 
property sold by the father before his birth. 

Where a Court of Justice has given a decree against a party in favour of a 
creditor, and has ordered certain property to be set up for sale in execution 
of the decree, a bona fide purchaser under the execution, who has paid the 
purchase-money, is not liable to have the property taken from him on the 
ground that the decree proceeded upon an erroneous view of the law. 

The first of these appeals was brought from a decree of the 
High Court, which reversed the decree of the principal Sudder 

Am66D of Qhdti^ulpof^c. Th© fscts wcr© sis follows i _ 

The talookas Nawalgawan and Akha Amanut Safcar, which 

f -Preunf.—Tve. RIGHT HON. SIR JAMES W. COLVILE, THE RIGHT HON SiR 

Barnes Peacock, The right Hon. Sir montague e. Smith, the Right 
Hon. Sir Robert P. collier, and The right Hon. Sir Lawrence Peei 
VOL. I. y 
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formed the subject of the appeal, were part of the self»acquired 
property of one Kunhya LaW, who died in the year 1842, leaving 
two sons, Bhikhafee Lall, the elder, and Sujrung Sahye^ the 
younger, then a minor, him surviving, as his joint heirs, accord¬ 
ing to the Mithila law. Upon the death of their father, Bhikhar^ee 
Lallj as the elder son, became, and thenceforth continued to act, 
as manager of the joint family, both before and after the birth of 
his son, the Respondent Kantoo Lallf who always continued in all 
respects a member of the joint family. 

The name oi Bhikharee Loll in his own right, and also as guar¬ 
dian of his younger brother, was in due course entered in the col¬ 
lector’s records, in place of that of their father, in respect of the 
lands belonging to him. 

The two brothers became heavily indebted, and had granted 
bonds and other charges over their property, and were much 
pressed by their creditors ; one of whom, having obtained a judg¬ 
ment against Bhikharee Lall, attached and advertised for sale his 
right and share in the family dwelling-house. Under these cir¬ 
cumstances they, in 1856, sold the lands in dispute, and applied 
most of the money in discharge of their debts, including Govern¬ 
ment revenue. 

In 1866 the first suit was instituted by Kantoo Lalh the son of the 
elder brother Bhikharee LaU, who was a minor at the time of the 
sale, and by the guardian of Mahabeer Pershad^ the infant son of 
the younger brotheri Bujrung Sahye, but born subsequently to the 
sale. It was brought against Bhikharee Lall and Bujrung Sahye 
and fourteen other persons (being the purchasers of the lands sold) 
as Defendants, to obtain possession of the lands as having been sold 
by the fathers of the Plaintiffs in excess of their rights under the 
Mithila law. The Plaintiffs alleged that the sale was made to pay 
debts incurred by the fathers through extravagance and immora¬ 
lity, and to provide funds for the like purposes, and to defraud 
the Plaintiffs of their rights in the property as sons. 

The Defendants maintained that the fathers had not been guilty 
of extravagance or immorality ; that the sale was not made to 
supply means for such purposes, but was made under urgent 
necessity to satisfy the judgment and execution, and other debts and 
liabilities of the jointfamily; and that some of such other debts 
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had been contracted to enable the fathers to purchase other lands 
for the joint family, which were added to the ancestral estate, 
and were, in fact, claimed as part of such estate by the Plain¬ 
tiffs, while others of those debts were contracted in order that 
those two persons, as heads of the joint family, might be able to 
perform, in a proper manner, the funeral rites and marriage and 
other ceremonies of the various members of the joint family* 
and also to defray other expenses necessary for the support and 
requirements or comfort of th^^ joint family, among which latter 
was specially mentioned the payment of the Government revenue 
aforesaid. 

The suit being at issue the parties went into evidence, and the 
hearing of the suit took place before the Principal Sudder Ameen 
oi Bhaugulpore^ on the 31st of December, 1866, when he de¬ 
livered his judgment, (he most material parts of which arc as 
follows :— 

The Plaintiffs had entirely failed to establish that the debts 
contracted by their fathers were for an immoral purpose ; for the 
evidence adduced on their behalf in this case amounted to this, 
that their fathers lived a little beyond their means, inasmuch as 
they retained an expensive establishment, and were fond of good 
cheer. It is true that some of the witnesses have said that 
money was spent on dancing ; but, from the peculiar habits of 
the people of this part of the country, spending a little money 
on festive occasions, to which this dancing was confined, is not 
reprehensible. Besides, it cannot be said of the father of the 
Konloo, Moonshe Bhikaree Lall, that he was either a simpleton or 
fool, who was led to a vicious course of life by the advice of needy 
dependents, as he was at first a Peishkar, and latterly Sheristadar 
of the Purneah Dewany Adawlut, a position in which he must have 
earned much to enable him to subsist comfortably and at ease. 
On these grounds the sales of properties which have been taken in 
execution of decrees, and by intervention of Courts, though for 
debts having their origin in extravagance, cannot be interfered 
with, as the sons are liable for such debts." 

He also remarked that; “ it appeared from the evidence of wit¬ 
nesses adduced on behalf of Girdha)‘ee Lall, and Runjeet Pandy, 
that the talooka Nawaganwan was sold to them to satisfy the 
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decrees of Chnckerbutty,8cc.\ that immediately preceding 

the purchase of Girdharee the house of Bhikharee was advertised 
for sale, and in order to save their dwelling-house the two brothers 
Bhikharee and Bujrung sold the property. It was not denied by 
the pleader of the Plaintiff that Jadopershad and Madhopershad 
were the bankers of the brothers, and it appeared from their books 
that the whole of the consideration of Nawaganwan, Rs.5150, was 
paid over to the bankers, and the greatest portion of this sum was 
applied to the liquidation of the decrees obtained against them. 
The entries on the debit side of their book are against the names of 
BaijnathChuckerbuiiy,Muddun Takoor, decree-holders of Tara- 
chandf and Chumur Lall, creditors. Besides the above there were 
also entries shewing that Government revenue was paid out of the 
money. It was true that the whole of the money was not spent for 
the purposes above indicated, yet as the application of the greatest 
portion is shewn to have been for purposes which must be con¬ 
sidered as originating in a legal necessity, so this portion of the 
property must be considered as a valid one.” 

The Principal Sudder Ameen, therefore, found and decided 
adversely to the Plaintiffs, and in favour of all the Defendants, 
except in the case of one Rajcoomar Singh, and therefore in effect 
ordered that as against the Appellants and the other Defendants, 
except Rajcoomar Singh, the Plaintiff’s suit should be dismissed 

with costs. 

An appeal was brought to the High Court at Calcutta, which 
was heard before a Division Bench, composed of two Puisne Judges, 
on the 6th of April, 1868, when they pronounced their judgment, 
from which the following is an extract :— 

“It is admitted'that the Court must look to the Vivada Chinta- 
monee to ascertain the Mithila law current on this point, and 
passages in that commentary have been referred to in the course 
of the argument. It is clear that that commentary does not lay 
down the law on the point in the same precise terms as either the 
Mitakshara or the Dayabhaga. We are not shewn that it is any¬ 
where distinctly declared in the commentary, as it is in the Mitak¬ 
shara, that the son’s right to ancestral property accrues upon his 
birth, or that he is from his birth co-owner-with his father in such 
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property, or that he can call upon his father at any time to divide 
such property with him. The son’s rights in ancestral property 
are therefore not distinctly placed in such high terms by the 
Mithila law as by the Mitakshara. But there are passages in the 
chapter on partition of property during the lifetime of the father 
which certainly tend to the conclusion that the right of the father 
to deal with ancestral property in the lifetime of his son is limited. 
It is laid down that * self-acquired property shall be divided 
equally or unequally, or not divided at all, according to the father’s 
pleasure. The partition of such property depends entirely on his 
own will; for the sons have no ownership therein.* It is argued 
from this that there is certain property in which the sons have 
ownership, and that that property must be ancestral property. 
This passage would shew that whenever the right of the son may 
accrue, there is certain property in which the son has, even during 
his father’s lifetime, an ownership ; and looking to the analogy of 
the Hindu law as laid down in the Mitakshara, and to the 
admitted fact, that on points where the Vivada Chintamonee is 
silent, the Mitakshara i s to be taken as a guide, we think that 
that property is ancestral property which has devolved to the 
father and the son from the grandfather. 
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But the question still remains, what description of ownership a 
son possesses in such property. If he is unable to compel his 
father to divide such property with him during his father’s life¬ 
time, his ownership, though inherent in him from his birth, may 
not actually come into force until his father’s death. There is no 
direct clause in the Vivada Chintamonee which allows a son to 
force his father to a_ partition of ancestral property in his father’s 

lifetime. The clause above alluded to declares the father’s power 
to divide his property among his sons during his lifetime, and 
points out that as regards certain property the father is his own 
master, and can act as he pleases. As regards ancestral landed 
property, he does not possess the same right, because the son has 
an ownershp in such property. For the purposes of this suit, 
however, it is necessary also to determine at what time the owner- 
ship of the son commences, whether at his birth, or after a parti- 
tion has been made either with the consent of the father or 
against his consent. The Vivada Chintamonee not laying down 
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any rule upon the point, we must decide this point also on the 
Mitakshara, and there it is laid down that the ownership accrues 
on the son’s birth, and that the son and father are joint owners in 
such property from the son’s birth ; and it has been held by 
several benches of this Court, after some difference of opinion, 
that the son can compel his father to divide such property when¬ 
ever he pleases. Applying these principles to this case, the sons 
may, we think, be considered in this case to be suing to obtain 
their share of their grandfather's property. The fathers are 
parties to the suit as Defendants, though, as they have alienated 
the estates, they do not oppose the sons. However repugnant at 
first sight it may appear lo principles of justice and equity that 
the sons should be allowed to recover landed estates which the 
fathers have sold, still if the right of the father to sell any^portion 
of such estate can be questioned under the law, and the right of 
the son to a portion of such estate is clear under that law, the 
sons must recover.** 

The Judges w'ere also of opinion that there was no evidence to 
shew that the fathers required to raise money for any pressing 
necessity, for the benefit of the family, and while they held 
Mahaheer excluded by his birth having occurred after the sale, 
they awarded to Kantoo Lall one-half of his father’s share. 

The present Appellants severally obtained special leave to 
appeal to Her Majesty in Council. 

The appeals now came on to be heard. 

First Appeal. 

Mr. Lcithy Q.C., and Mr. C. W. Arathoottj for the Appellants:— 

The question is whether the sale was made upon sufficient cause 
by Bhikhafce Lall and his brother. We maintain that seizing the 
family dwelling-house was a sufficient cause, and that, even though 
there might have been improvidence in incurring the debt which 
necessitated the sale, the Court will not look further than to the 
immediate cause, where there has been pressure from without, as 
there was here on the part of the judgment creditor, and a 
necessity at the time of sale (l). There is not the slightest proof 

(l) Suth. W.R. extra vol. (1864). pp. 153. 154 ; 14 Suth. W. R. 73. 
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of the debt being contracted for immoral purposes, and the pur¬ 
chase-money is shewn to have been applied to the redemption of 
the house and the repayment of money which had been expended 
in the purchase of land. If the rule is to be laid down as contended 
for, no property could ever be sold by people living under 
Mithila law. 

The subject is noticed in the Vivada Chintamonee [Ed. 18631, 
pp. 224, 229. The Mitakshara, c, 1, s. 1, paras. 22, 27. The reason¬ 
ing of the Mitakshara is, that the property is not vested in the son 
upon his birth, but that his right is inchoate. No distinction is 
there made between ancestral and self-acquired property. It may 
be alienated during the minority of the owner in order to avert 
calamity, if the transaction is such as a good manager would enter 
into: Huiiooman Persaitd Panday w Mussumat Babooee Munfaj 
Koonweree (l). If the father were to alienate, not under such 
circumstances, the son might set aside the alienation as regards 
his own share. It appears that at Madras the Courts will sell 
the father’s share in execution of a decree against him, but the 
Courts in Bengal will not. 

In the Reports of the Calcutta Sudder Court for 1861, p. 220, 
there is a decision that the son must shew that the father’s debt 
was illegal or was contracted for an immoral purpose if he seeks 
to set aside a sale made to pay the father’s debt. In the present 
case the father of the Plaintiff Kantoo Lall is still alive, so 
that the Plaintiff is not entitled to possession. 

Sir Thomas Strange (2) explains when the concurrence of the 
minor sons may be dispensed with, and says that partition cannot 
enforced during the father’s life unless he is civilly dead, or falls 
be under one or other of various categories. The right of the son 
is only inchoate till then, though it may be that he might come 
in and prevent waste by the father. 

And even if the money had been employed for an immoral 
purpose, the Indian Courts could not allow the purchaser to be 
ousted, but would at the very least allow the sale to stand good to 
the extent of the father’s interest, although they do not allow him 

to bind more than his own interest, except where he acts as 
manager. 

(06 Moore’s Ind. Ap, Ca. 393. 

(2) Hindu Law, 2nd Ed. vol.M . pp. 19. 176, 177 184, note 104.: 
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Where there has been a partition and the father gets a separate 
share, an after-born son gets only a portion of the father’s share^ 
A purchaser bona fide is not bound to shew an absolute necessity 
for the sale (l). 

The evidence shews the indebtedness of the father, and also the 
application of the money, and the finding of the Principal Sudder 
Ameen is clear upon this point. 

Second Appeal. 

Mr. Leiihy Q.C., and Mr. J.HW. Arathoon, for the Appellant 


The facts of this case, so far as it is necessary to mention them 
appear by the judgment, which deals with both appeals, and which 
was delivered by 


The Right Hon. Sir Barnes Peacock :— 

This was a suit brought by Baboo Kantoo LaU^ the son of Bhik~ 
haree Lall, and by Mus&ummai Doolafo Koonwaree on behalf of 
Mahabeet' Pet^shad, the minor son of Lalla Bttjfung Sahye, the 
said Kantoo Lall and Mahabeer Pershad being grandsons of Moon- 
shee Kunhya Lall, deceased, against a number of difierent De¬ 
fendants, who are wholly unconnected with each other, to recover 
possession from them of certain portions of land which belonged 
to the ancestral estate. The first appeal arises out of the suit so 
far as it related to the first set of Defendants, Baboo Girdharee 
Lall and Runjeet Pandy, to recover possession of talooka Nawa- 
ganwati and Akha Amanut Sat^car in pergunnah Chayen, and to 
set aside a deed of sale which Avas executed by the fathers of the 
two Plaintiffs, dated the 28th of July, 1856. The fathers are both 
made Defendants in the suit ; and it is stated by one of the wit¬ 
nesses, and is probably the fact, that Bhikhafee Lall, the father 
of Kantoo Lall, is in reality the person carrying on the suit. The 
suit was brought to set aside the deed of sale executed by the two 
fathers, and to recover possession of the whole property,—not the 
particular shares of the sons, even if the sons could be said in a 
case like the present to have had distinct and separate shares. 
The Principal Sudder Ameen dismissed the suit. The High Court 
set aside that decision, and awarded lo the Plaintiff, Kantoo Lall, 

(i) Suth W. R.96 ; 2 Suth. W. R. 292 ; 6 Suth. W, R. 149. 
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one half of his father’s share,-l-that is, one half of an eight annas 
share; but as to the other Plaintift, Mahaheet* Pershad, the minor 
son of Bujrung Sahye, they held that he was not entitled to 
recover, inasmuch as he was not born at the time when the deed 
sale was executed. In respect of that portion of the decision no 
appeal has been preferred. 

The property is situated in the Mitliila district, and is governed 
by the Mithila law, which is very similar to the law administered 
under the Mitakshara. With reference to the Mitakshara upon 
this point, it may be well to read from the 11th I\Ioore*s Privy 
Council Cases, p.89, a portion of the judgment which was delivered 
by Lord Westbury in the case of Appovier' v. Rama Subba Aiyan, 
before the Judicial Committee. He says: “According to the true 
notion of an undivided family in Hindu law, no individual mem¬ 
ber of that family, whilst it remains undivided, can predicate of 
the joint and undivided property that he, that particular member, 
has a certain definite share. No individual member of an undi¬ 
vided family could go to the place of the receipt of rent, and claim 
to take from the collector or receiver of the rents a certain definite 
share. The proceeds of undivided property must be brought, 
according to the theory of an undivided family, to the common 
chest or purse, and then dealt with according to the modes of 
enjoyment of the members of an undivided family. But when 
the members of an undivided family agree among themselves, 
with regard to a particular property, that it shall thenceforth be 
the subject of ownership in certain defined shares, then the cha¬ 
racter of undivided property and joint enjoyment is taken away 
from the subject matter so agreed to be dealt with ; and in the 
estate each member has thenceforth a definite and certain share 
which he may claim the right to receive and to enjoy in severalty, 
although the property itself has not been actually severed and 
divided.” 
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It is probable that an account of this case, and an account of a 
decision in the High Court (l), this suit was brought by Kantoo 
Lall and Mahabeer‘ Pershad not for the purpose of recovering their 
respective shares, because they had no distinct or definite shares to 
recover, but to recover the whole property upon the ground that 

(i) 12 Suth. Weekly Reporter. Full Bench Cases. 5. 
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the sale by the fathers was void, and that the whole property 
which the fathers had conveyed ought to be brought back again to 
be joint properly for the benefit of the whole family. It is ques¬ 
tionable whether a son can, under the Mitakshara law, recover an 
undivided share of ancestral property sold by his father (l). But 
it is unnecessary to determine that question in the present case, 
because their Lordships are of opinion that, looking to the circum¬ 
stances of this case, the Plaintiff was not entitled to recover any 
portion of the estate as regards the first two Defendants. 


It appears that the deed of sale was executed on the 28th of 
July, 1856, At that time a decree had been obtained against 
Bhikhat*ee Lall at the suit of Baijnath Chtickerbuityy upon a bond 
executed by Bhikharce in his favour, and an execution had issued 
against him, upon which his “ right and share” in the dwelling- 
house belonging to the family had been attached. It was there¬ 
fore necessary to raise money to pay the debt of Bhikharee Lally 
the father, and to get rid of the execution, whatever the effect of 
it might be. 


The property descended from Ktinhya Lallt who died in the year 
1250. The eldest of the two Plaintiffs, Kantoo Lall, was not born 
until 1251. So that upon the death of Ktinhya Lall, the property 
descended to Bhikharee Lall and Bujrung Sahye as his two sons, 
and they were the only persons interested in the property at that 
time. There can be no doubt that if they had contracted a debt 
at that time, the property which descended to them from their 
ancestor would have been liable to pay it. But it is said that they 
could not sell the property, because in 1251, before the deed of sale 
was executed, Kantoo Lall was born, and, by reason of his birth 
under the Mithila law, he had acquired an interest in that property. 

Now it is important to consider what was the interest which 
Kantoo Lall acquired. Did he gain such an interest in this pro¬ 
perty as prevented it from being liable to pay a debt which his 
father had contracted? If his father had died, und had left 
him as his heir, and the property had come into his hands, could 
he have said that because this was ancestral property which 
descended to his father from his grandfather, it was not liable 
at all to pay his father’s debts ? In the case which has been 


(i) 12 Suth. Weekly Reporter, Civil Rulings, 478. 
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referred to in argument of Hunooman PersaudPanday v.Mussnmat 
Babooee Munraj Koonwet'ee (l) Lord Justice Knight Briice, who 
delivered the judgment of the Privy Council, says, “ Though an 
estate be ancestral, it may be charged for some purposes against 
the heir for the father’s debt by the father, as indeed the case 
above cited from the sixth volume of the decisions of the Sudder 
Dewanny Adawlut, North-Western Provinces, incidentally shews. 
Unless the debt was of such a nature that it was not the duty of 
the son to pay it, the discharge of it, even though it affected 
ancestral estate, would still be an act of pious duty in the son. 
By the Hindu aw the freedom of the son from the obligation to 
discharge the father’s debt has respect to the nature of the debt 
and not to the nature of the estate, whether ancestral or acquired 
by the creator of the debt.” That is an authority to shew that 
ancestral property which descends to a father under the Mitak- 
shara law* is not exempted from liability to pay his debts because 
a son is born to him. It would be a pious duty on the part of the 
son to pay his father’s debts, and it being the pious duty of the son 
to pay his father’s debts, the ancestral property, in which the son 
as the son of his father acquires an interest by birth, is liable to 
the father’s debts. The rule is, as stated by Lord Justice Knight 
Bruce: —“The freedom of the son from the obligation to discharge 
the father’s debt has respect to the nature of the debt and not to 
the nature of the estate, whether ancestral or acquired by the 
creator of the debt.” 
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It is necessary, therefore, to see what was the nature of the 
debt for the payment of which it was necessary to raise money by 
the sale of the property in question. If the debt of the father had 
been contracted for an immoral purpose, the son might not be 
under any pious obligation to pay it ; and he might possibly 
object to those estates which had come to the father as ancestral 
property being made liable to the debt. That was not the case 
here. It was not shewm that the bond upon which the decree was 
obtained was given for an immoral purpose ; it was a bond given 
apparently for an advance of money, upon which an action was 
brought. The bond had been substantiated in a Court of Justice; 
there was nothing to shew that it was given for an immoral pur- 


(i)6 Moore’s Ind. Ap. Ca. 421. 
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J»C, pose; and the holder recovered a decree upon it. There is no 

1874 suggestion either that the bond or the decree was obtained be- 

GiRmiAREE namee for the benefit of the father, or merely for the purpose of 

enabling the father to sell the family property and raise money for 
his own purpose. There is nothing of the sort suggested, and 
nothing proved. On the contrary, it was proved that the purchase- 
money for the estate was paid into the bankers of the fathers, and 
credit was given to them with the bankers for the amount, and 
that the money was applied partly to pay off the decree, partly to 
pay oft a balance which was due from the fathers to the bankers, 
and partly to pay Government revenue ; and then there was some 
small portion of which the application was not accounted for. 
But it is not because there was a small portion which was not ac¬ 
counted for, that the son, probably at the instigation of the father, 
has a right to turn out the bona fide purchaser who gave value for 
the estate, and to recover possession of it with mesne profits. This 
he is endeavouring to do after the purchaser has been in possession 
for a period of ten years; for the purchase was completed in 1856, 
and the suit was not brought until 1866,when the son says that 
the right of action accrued to him upon his attaining his majority. 
Even if there was no necessity to raise thewhole purchase-money 
the sale would not be wholly void. 


It appears, therefore, to their Lordships that the Plaintiffs are 
not entitled to set aside the deed of sale ; that the judgment of 
the Principal Sudder Ameen with regard to it was correct, and that 
the High Court were mistaken in upsetting that decision, and 
awarding to the Plaintiff one-fourth of the estate, as being one 
half of the share of his father. 


In addition to the case in the Privy council, there is a case in 
the Sudder Court, of Mussnmat Junnuk Kishot^ce KoonWttt^v. i?Hg- 
hoottundun Sing, reported in the Bengal Sudder decisions of 1861; 
in which it was held that it was necessary for the son, in order to 
set aside the sale of property for the purpose of paying the father’s 
debts, to shew that the debt was illegal or contracted for an im- 
moral purpose. The passage is at page 222. It is there said. 
The sales for the reversal of which the present suit is brought 
divide themselves into three classes: first, sales made by order of 
Court in execution of decrees ; secondly, sales made privately to 
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satisfy decrees and bonds ; and thirdly, sales made simply in order 
to raise money for some purpose or another. Freedom on the 
part of the son, as far as regards ancestral property, from the 
obligation to discharge the father’s debts under Hindu law can be 
successfully pleaded only by a consideration of the invalid nature 
of the debts incurred. Now we are clearly of opinion that the 
Plaintiff has been unable to shew that the expenses for which 
those decrees were passed were, looking to the decrees themselves 
(and we cannot now look beyond these), immoral, and such as 
under Hindu law the son would not be liable for.’* 
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It appears, therefore, to their Lordships that the Plaintiff cer¬ 
tainly is not entitled to set aside this deed ; and if he were so 
entitled, it is very doubtful whether he has any particular share in 
this property of which he is entitled to recover possession. It is 
unnecessary, however, for their Lordships to decide anything with 
regard to that point, inasmuch as they hold that the Plaintiff is 
not entitled to set aside the deed of sale. 


The Second Appeal is by Muddun Mohun Thakoor. He is the 
fourth Defendant in the suit which was brought against him to 
recover possession of five annas share in mouzahs Rajpore andA/f- 
nuggur, &c. It appears that Muddun Mohun Thakoor purchased 
at a sale under an execution of a decree against the two fathers. 
He found that a suit had been brought against the two fathers; 
that a Court of Justice had given a decree against them in favour 
of a creditor; that the Court had given an order for this particular 
property to be put up for sale under the execution ; and therefore 
it appears to their Lordships that he was perfectly justified, within 
the principle of the case which has already been referred to, in 6th 
Moore's Indian Appeal Cases, in purchasing the property, and 
paying the purchase-money bona fide for the purchase of the 
estate. At page 423 of the report, Lord Justice Knight Bruce 
says;—-‘The power of the manager for an infant heir to charge an 
estate not his own is under the Hindu law a limited and qualified 
power. It can only be exercised rightly in a case of need, or for 
the benefit of the estate. But where in the particular instance 
the charge is one that a prudent owner would make in order to 
benefit the estate, the bona fide lender is not affected by the pre- 
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cedent mismanagement of the estate. The actual pressure on the 
estate, the danger to be averted, or the benefit to be conferred 
upon it in the particular instance, is the thing to be regarded. 
But, of course, if that danger arises or has arisen from any mis¬ 
conduct to which the lender is or has been a party, he cannot take 
advantage of his own wrong to support a charge in his own favour 
against the heir, grounded on a necessity which his wrong has 
helped to cause.*' The same rule has been applied in the case of 
a purchaser of joint ancestral property. A purchaser under an 
execution is surely not bound to go back beyond the decree to 
ascertain whether the Court was right in giving the decree, or, 
having given it, in putting up the property for sale under an 
execution upon it. It has already been shown that if the decree 
was a proper one, the interest of the sons, as well as the interest 
of the fathers, in the property, although it was ancestral, were 
liable for the payment of the father’s debts. The purchaser under 
that execution, it appears to their Lordships, was not bound to go 
further back than to see that there was a decree against those two 
gentlemen ; that the property was property liable to satisfy the 
decree, if the decree had been given properly against them ; and 
having inquired into that, and having bona fide purchased the 
estate under the execution, and bona fide paid a valuable consider¬ 
ation for the property, the Plaintiffs are not entitled to come in, 
and to set aside all that has been done under the decree and exe¬ 
cution, and recover back the estate from the Defendant. It 
appears to their Lordships, therefore, that the decision of the 
Principal Sudder Ameen as regards this portion of the case was 
also correct. 

Under these circumstances their Lordships will humbly recom¬ 
mend Her Majesty that the judgment of the High Court, so far as 
it relates to the two portions of the estates purchased by the 
Appellants in these two appeals, respectively, be reversed, and that 
the decision of the Principal Sudder Ameen with regard to them 
be affirmed, and that the Respondents do pay to the Appellants 
respectively their costs in the High Court, and their costs of these 
appeals. 

Solicitor for the Appellants in both cases : T. L. B^iVsou. 
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RAJAH SRI CHAITANYA CHUNDRA HA-] j. C.* 

RISCHANDANA JAGADEVUBAHADOOR , 

AND ^ 

THE COLLECTOR OF GANJAM, on behalf] June 4, 5. 

OF THE Governor of Fort St. George, and I Respon- - 

SRI NARAYANA MAHARAJA DEVU, f dents. 

Zamindar of Kolli Kota.J 


On Appeal from the High Court of Judicature at Madras, 



The talook of a zemindar was sold in 1854 for arrears of revenue, and pos¬ 
session was given to the purchaser in 1855 ; it was subsequently represented 
by the zemindar to the Government that fifty of the villages had been sold 
wrongfully, inasmuch as they were mocassa villages, which had been aliena* 
ted from the zemindary and paid a quit-rent only to the zemindar. In i860 the 
Government ordered an annual payment to be made to the ex-zemindar by 
way of compensation ; but he did not accept it, and he sued in 1868 for the 
recovery of the villages 

that more than twelve years having elapsed since the sale and the 
dispossession, the Act XIV. of 1859 was a bar to the suit, notwithstanding 
the transactions between the Government and the ex-zemindar. 


This was an appeal from a judgment and decree of the High 
Court of Judicature at Madras, dated the 15th of February. 1871. 
affirming the decree and judgment of the Civil Court of Berham* 
pore, in that presidency, dated the 22nd of June, 1869, dismissing 
the Appellant’s suit with costs, on the ground that it was barred 
by the Statute of Limitations, 

The suit was instituted by the Appellant as the adopted son of 
the late Zemindar of Adugadda, or Hautghur, against the Collec¬ 
tor of Ganjam, and Sri Narayana Maharaja Devu, Zemindar of 

Kolli Kota, to recover the possession of fifty villages, with mesne 
profits. 


The Appellant’s allegations were these :_ 

That the Appellant’s adoptive father, and his ancestors, from 
time immemorial, were absolutely entitled to, and possessed of.the 


:_THE RIGHT HoN. Sir James w. Colvile, the right Hon 
SIR Barnes Peacock, The Right Hon. Sir Montague E. Smith, The 
right Hon. Sir Robert p. collier and the right Hon. sir Lawrence 

f £EL» 
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I* c. talook or zemindary. This zemindary, like all others,consisted of 
,874 lands paying full assessment to Government, and lands paying 

- merely a quit-rent. The zemindary of Adugadda comprised 202 

Chaitanva villages, 152 of which were of the former class, and 50 of the 
Chundra commonly known as mocassa jaghire villages, which had 

Collector been, and were, the private property of the Appellant’s father 
Ganjam. and his ancestors long before the Permanent Settlement, and 

-were held by them on mocassa tenure, and were not subject or 

liable to pay peshcush to Government, but only kattubadi or 


quit-rent. 

That previously to 1854 the Appellant’s father having allowed 
the peshcush, or Government kist, due on the talook to run into 
arrear to the amount of Rs.39,000, the talook was advertised for 
sale by the Government for the payment of the arrears ; and 
accordingly, in July, 1854, the talook was put up for sale by 
auction by the collector, the first Respondent ; and the second 
Respondent was declared the purchaser at the price of Rs.151,000. 
But pending the orders of the Government on the circumstances 
of the sale, it was not put into the possession of the purchaser until 

the end of 1855. 

That during this period the talook remained under attachment, 
and was, in 1855, made over to the second Respondent by the 
collector in the state in which it was managed during the time of 
its attachment; consequently the second Respondent took pos¬ 
session of the entire estate, including the fifty villages ; and the 
Appellant’s father having claimed the villages, the Respondent 
refused to restore them to him, alleging that they were not un¬ 
lawfully taken possession of, but that they became the second 
Respondent’s by purchase at the Government sale on the 12th of 
July, 1854, along with the talook. 

That between the period of sale and 1858, the Appellant’s 
father petitioned the Board of Revenue, the Government, and the 
Court of Directors, to cancel the sale, in consequence of its 
injustice; the amount due being only Rs.39,000, which could easily 
have been realised by the sale of a few villages, whereas the whole 
estate, worth 14 lacs, was attached and sold for Rs.151,000. to the 
great loss and ruin of the ex-zemindar. 

That having failed in his endeavour to induce the Court of 
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Directors to restore the talook to him, the ex-zemindar, in 1857* 
preferred his petition to the Board of Revenue, claiming the fifty 
villages, and praying for their restoration, on the ground that, 
being held on mocassa jaghire tenure, they could not lawfully 
have been included in the sale, and were not sold, and so could 
not have been purchased by the second Respondent, and that he 
was therefore unlawfully put into possession thereof. 

That the Board of Revenue, having considered the claims of the 
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ex-zemindar, in 1858, arrived at these conclusions - 

“In the latter part of his statement, the ex-zemindar distinctly 
and accurately sets forth the relative rights of the present 


zemindar and of the holders of alienated lands, under whatever 
designation they are found. The present zemindar, as is justly 
observed by the ex-zemindar, is entitled to that only which is 
settled on the proprietor by the Istimrar sunnud, viz., the en¬ 
tire assessment of jeroyaty villages, and the kattubadi or quit- 
rent of alienated lands, where such has been fixed. The proprietor 
is entitled to any increase from augmented sources inconsequence 
of the occupation of waste lands in the former class of villages; 
but however much alienated tenures may be improved, the rights 

of the proprietor, as such, are limited to the quit-rent only. 

“ These villages are noticed both by the collector and the ex¬ 
zemindar as mocassa or jaghire ; both terms have the same 
meaning, and signify an assignment of the Government’s share of 


the produce for a specific purpose, whether personal, for subsis¬ 
tence, or for the support of any public establishment, particularly 
of a military character. The term ‘mocassa’ is generally used in 
the Northern circars to imply grants of land for the support of 
peons. In Ganjam, Mr, Knox states, it includes the private landed 
property of the ancient zemindars, and grants for good service and 
distinction. 


“The Board have already stated that the possession of the fifty 
villages in question should be made over to the ex-zemindar, sub¬ 
ject to the payment of the fixed quit-rent of Rs.19,612 to the 
present proprietor of the estate, the second Defendant [who 
agreed to receive the quit-rent in a memorandum addressed to 
the collector]. They resolve to recommend to Government that 
this course may be followed, provided he will consent to forego 
VOL. I o A 
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all claims to the difference between the quit-rent of the fifty 
mocassa villages and the sums actually collected from them by 
the present Zemindar of Hauighur^ whom the Board agree with 
the collector in wishing to relieve from refund under the particular 
circumstances.of the case.’* 

That in Minutes of Consultation, dated the 6th of December, 
1858, the Government remark:—“The Government are now asked 
to decide whether the present or the late proprietor is entitled to 
the villages, and the Board then recommend that the 50 villages 
may be given up to the ex-zemindar on condition that he foregoes 
any demand against the KoUi Kota zemindar for the mesne 

profits. The Government are of opinion that, of the two 

proprietors, the ex-zemindar is clearly entitled to the mocassa 
villages.*’ 

That the Government then resolved to resume the villages, and 
make an annual payment to the ex-zemindar equal to the average 
of ten years* receipts from them, and at the same time suggested 
that they might be made over to the second Respondent for a 
proportionate increase to hispeshcush, or exchanged for a number 
of villages of equal value, compactly lying within one of the 
Government talooks, and the collector was required to submit an 
early report upon the practicability of the plan adverted to. But 
no sum was agreed to be paid to the ex-zemindar, nor any villages 
to be exchanged previous to his death. 

That on the death of the ex-zemindar, on the 4th of July, 1859, 
the Appellant was a minor, and continued so until the 2nd of 
October, 1865. 

That after the death of the ex-zemindar, the Government, in an 
order, dated the 21st of February, 1860, fixed as the amount of 
anual profits the sum of Rs. 5000 a year; and in the Minutes 
of Consultation of the 21st of February, 1860, ordered that the 
vllages should be made over to the second Respondent, Rs.5000 
being added to his peshcush. They were accordingly afterwards 
made over to the second Respondent, and were now in his 
possession. 

That neither the Appellant’s father, nor his adoptive mother 
and guardian, nor the Appellant, consented to receive anything 
under this arrangement. 
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On the 28th of September, 1868, the Appellant instituted the 
present suit for the recovery of the villages. 

It was admitted by the Appellant that from the date of sale 
neither his father nor he had ever returned into possession of those 
villages, nor exercised any act of ownership over them ; and that 
the second Respondent took the landlord's share of the crops in 
them in 1855, and had ever since been continuously in bodily 
possession of them. 

The Respondents urged that the suit became barred in May, 
1867, if not in July, 1866 ; whereas the plaint was not presented 
until September, 1868. For, they asserted, the Government, 
whether rightfully or wrongfully, in July, 1854, sold, and the 
second Respondent bought, all the rights which the Appellant’s 
adoptive father then possessed over every part of the talook. Thus, 
the right of action, if any, arose on the day of sale, in July, 1854, 
or at any rate on the Government placing the second Respondent 
in possession of the talook, in May, 1855. And twelve years, the 
period of limitation, would thus terminate either in July, 1866, 
or in May, 1867. They contended that the proceedings sub¬ 
sequent to the sale did not affect the running of the Statute of 
Limitation, 

The following was the judgment of the High Court of Madras, 
affirming the judgment of the Civil Judge of Berhampore :— 

“It is conceded by Mr. Sloan and Mr, Mayne (who were counsel 
for the Appellant) that there had been ouster from the land since 

1854, and no payment of rent-charge since that time. The nego¬ 
tiations going on are maintained by them to interrupt the running 
of the time. Clearly decided in the Bengal Salt Case that they do 
not (East India Company v. Oditchurn Paw/(l)). We dismiss 
the appeal with costs.’* 

Mr. Cowie, Q.C., (with him Mr. S.G,Grady), for the Appellant:_ 

The Courts below were in error in holding that the suit was 
barred by th Statute of Limitation, Act XIV. of 1859. The cause 
of action did not arise in 1854, when the talook was sold, nor in 

1855, when it was delivered into the possession of the present 
zemindar ; for the Government have admitted that the villages 

(1)5 Moore’s Ind. Ap. Ca. 43 
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were not sold in 1854, as they intended to sell only that which 
they had the power to sell, namely, the kattubadi. The cause of 
action did not arise until the Government decided to resume 
the villages and actually put the second Respondent in possession 
of them, in 1860. The second Respondent, by agreeing to pay 
the additional peshcush of Rs.5000, admitted that the villages had 
not been included in his purchase, except in respect of the kattu¬ 
badi ; so that the resumption of the villages, in 1860, was the 
cause of action. Moreover, if we assume that the sale took place 
in 1854, and that the second Respondent was put in possession in 
1855, nevertheless, the Government, by their subsequent pro¬ 
ceedings, cancelled the sale, and committed a new tort by 
delivering possession to the second Respondent in 1860, 

Mr. Forsythf Q.C., and Mr. H. C. MeHvale, for the first Re¬ 
spondent ; and Mr. Leithy Q.C., and Mr. J. B. Norton, for the 
second Respondent, were not called on. 

At the close of the argument, the judgment of their Lordships 
was delivered by 

The Right Hon. Sir Montague E. Smith 

This is a very clear case. Both the Courts in India have 
decided that the claim of the Plaintiff is barred by the limitation 
of twelve years. He brought his suit, as the adopted son of the 
late Zemindar of Hautghur, to recover fifty villages which had 
belonged to the talook of Hautghur. That talook was sold by the 
Government for arrears of revenue. It is alleged by the second 
Defendant, who was the purchaser, that the fifty villages were 
sold with the rest of the talook. It is alleged on the part of the 
Appellant that those villages, although in some sense belonging 
to the talook, ought not to have been sold by the Government, 
inasmuch as they were not subject to revenue, but were mocassa 
villages, which had been alienated from the zemindary, and paid 
a quit-rent only to the zemindar. That is the question upon the 
merits, if the merits could be tried. The sale was in 1854. The 
second Defendant was put into actual possession of the villages in 
1855, and has remained in possession ever since. This suit was 
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not brought until the 28th of September, I 8681 which is more 
than twelve years after he was so put in possession. Prima facie 
therefore, the Statute of Limitation is a bar. Mr. Cowtc has 
endeavoured to shew that a fresh cause of action arose in con¬ 
sequence of some proceedings of the Government, by which it is 
said they made a new grant of these villages to the second 
Defendant, the present zemindar, at an increased revenue of 
Rs.5000. But such a grant, supposing it to have been made, 
would not give a new cause of action, and cannot affect the time 
when the only cause of action arose to the present Appellant. 
The Appellant is suing under the title he had in 1854 and 1855, 
and he has no other title, and he does not allege that he has had 
any possession, or that the Government has given him possession 
since his first dispossession. It is quite unnecessary, therefore, to 
go into those proceedings, into which Mr. Cowie went in some 
d’tail, for the purpose of raising the point. It is sufficient to say 
that all that passed between the Government and the second 
Defendant, the present zemindar, does not at all affect the question 
of limitation. The bar applies if the cause of action has not 
arisen within twelve years. It is quite clear here that it did not 
arise within that period, and therefore the judgments of the Courts 
in India are right. 

Their Lordships will humbly recommend Her Majesty to affirm 
the judgment of the High Court of Madras^ and to dismiss this 
appeal with costs. 

Solicitors for the Appellant : Frank Richardson & Sadler. 

Solicitors for the first Respondent: Lawford & Waterhouse. 

Solicitors for the second Respondent: Gregory^ Roweliffes, & 
Rawle. 
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TOONDUN SINGH. Appellant; 

AND 

POKHNARAIN SINGH. TELUKOHAREE] 

SINGH, AND RAM PERSHAD SINGH and I 

BISHEN PERSHAD SINGH (the two f "^^^^‘^ndents 

Sons OF KASHEE SINGH, deceased). . .j 


On Appeal from the High Court of Judicature at Fort William, 

in Bengal. 


A purchase ai a sale for arrears of revenue under Act I. of 1845 made by 
the managing member of a joint Hindu family in his own name^ but on 
behalf of the joint family, is not affected by the 21st section of that Act; 
and the members of the joint family can sue to enforce rights acquired by 
them under such a purchase, as against the managing member, though he 
is the sole certified purchaser. 

Where, after appeal brought, the Court below has passed a judgment in 
review in the same case, which has been sent up and notified to Her Majesty 
in Council, and put on record in the appeal case, it is open to the Judicial 
Committee to pass judgment on the appeal, without prejudice to the sub¬ 
sequent Judgment which was passed on review. 

This was an appeal against a judgment anJ decree of the High 
Court of Calcutta, dated the 20th of April, 1870, which affirmed 
the decree of the Judge of Patna, dated the 15th of September, 
1868. 

Th suit was instituted by Kashec Singh the two Respon¬ 
dents, Pokhnarain Singh and Tellukdharee Singh, as the sons of 
three deceased brothers of the Appellant. 

They sought, by their suit, a declaration of their right to the 
possession of certain shares in mouzahs (villages), lands, houses, 
&c., alleged as to one portion to have been their original joint 
ancestral property, and as to another portion to have been derived 
by purchases at various times, made with the alleged profits of 
such ancestral property, and while the several members of the 
family continued joint; and they assigned 1861 as the date of the 


• Present :—THE RIGHT HON. SIR JAMES W. COLVILE, THE RIGHT HON. 
Sir Barnes PEACOCK, the Right Hon. Sir Montague E. Smith, The 
RIGHT Hon. Sir Robert P. Collier, and The Right Hon. Sir Lawrence 
Peel. 
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cause of action, wheu, as they alleged, a separation from com- 
mensality took place. 

By way of defence, the Appellant contended that the several 
members of the family completely separated in 1835, soon after 
the death of Omrao Sin^h, the common ancestor : that on such 
separation the then joint property was partitioned and divided, 
and that thereafter separate collections of the rent were made 
by the several separate owners; that the Appellant then attached 
himself to the great Patna banker (Meer Ahdollah), with whom 
and his family he soon became a favourite ; that through his 
agency estates were farmed out to respectable tenants, whereby 
he received gratuities and presents; and aided with loans, and 
being an expert man of business he increased his pecuniary 
means ; and as fortune aided him he purchased Motizah Bazeed- 
and other mouzahs. particularly specified, out of his own 

separate moneys. 

The Appellant further contended as to certain of the estates, 
that they were purchased by him at different times at public 
auctions for arrears of Government revenue, and that, indepen¬ 
dently of all other considerations, he could not be evicted from 
the possession of such estates, being the statutory certified pur¬ 
chaser thereof. 

The Judge of Patna and the High Court of Calcutta held that 
the Appellant had not satisfactorily proved the separation in 
1861, and gave the Respondents a decree for the property 
claimed. 

The arguments that were now adduced before the Privy 
Council were ultimately limited to the question as to whether 
the suit ought not to have been dismissed, under sect. 21 of Act I. 
of 1845(1), inasmuch as the Appellant was the certified purchaser 
of the property. 

With regard to this, the High Court had held as follows :— 
The case of a purchaser at a sale for arrears of Government 

(i) Sect. 21 of Act. I of 1845 is as that the purchase was made on behalf 
follows of another person not the certified pur 

“ And it is hereby enacted that chaser, though by agreement the name 
any suit brought to oust the certified of the certified purchaser was used, 
purchaser as aforesaid, on the ground shall be dismissed with costs.” 


J. C. 

1874 

TOONDUN 

SINGH 

z/. 

POKH 

NARAIN 

SINGH. 


344 


INDIAN APPEALS. 


[L. R 


J. c. 

1874 


TOONDUN 

Singh 

V, 

POKH- 

NAKAIN 

SINGH. 


revenue made by the manager of a joint Hindu family in his 
own name on behalf of the joint family, does not appear to be 
expressly provided for by sect. 21 of Act I. of 1845, and it would 
only be by a forced construction that such a case could be brought 
within the terms of that section. The section is a penal one, and 
should, we think, be construed strictly. ... I think it must 
be taken as found as a fact, that the purchase of Mokeshpore was 
made by Toondun Singh as a managing member of the joint 
family, on behalf of himself and the other members of the family. 
The suit is not brought against Toondun Singh on the ground that 
the purchase was made on behalf of another person, and not of 
himself. The purchase was, in fact, admittedly made by him on 
his own behalf, though others may be interested with him. The 
suit is not brought to oust him, but to establish the rights of his 

co'sharers as joint owner v;ith him.On the whole, we 

are of opinion that a purchase at a sale for arrears of revenue 
under Act I. of 1845, made by the managing member of a joint 
Hindu family in his own name, but on behalf of the joint family, 
is not affected by the 21st section of that Act, and that, notwith¬ 
standing anything contained therein, the members of such joint 
family may sue to enforce rights acquired by them under such a 
purchase as against the managing member, though he is the sole 
certified purchaser.” 

The appeal was preferred and admitted in the High Court on 
the 14th of May, 1870, and after it had been so admitted, and on 
the 5th December, 1871, a further judgment was delivered by the 
same division bench, upon an application for review preferred by 
the present Appellant, which the Appellant afterwards caused to 
be included in the Record. The object of that application was to 
raise a wholly new issue, viz., whether, assuming the properties in 
suit to be joint, as alleged by the Respondents, the Appellant 
should not be declared entitled to a larger share, inasmuch as he 
had devoted more labour and skill to the acquisition of those 
properties than his brothers or nephews had done. 

An opinion was expressed by the Court, in their judgment on 
review, that a further inquiry would be necessary on that point, 
in case the Judicial Committee should affirm the former judgment 
of the High Court. 
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Mr. Leith, Q.C., and Mr. C.W. Arathoon, for the Appellant, con¬ 
tended that the proper construction of the 21st section of Act I. of 
1845 would include the purchase at a sale for arrears of revenue 
under that Act made by the managing member of a joint Hindu 
family, if the purchase were made in his own name, though it 
might be on behalf of the joint family ; and that, consequently, 
under that 21st section, this suit ought to have been dismissed. 
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Mr. Doy«e, for the Respondents, maintained that the view of 
the High Court was accurate as to the 21st section not applying 
to this purchase. He also submitted that the present appeal 
would not afiect the judgment made by the High Court on review 
subsequently to the preferring the appeal. 


Their Lordships’ judgment was delivered by 

The Right Hon. Sir Barnes Peacock :— 

The point in this case has been reduced now to the question as 
to what is the proper construction to be put upon the 21st section 
of Act I. of 1845. The High Court expressed their opinion **that 
a purchase at a sale for arrears of revenue under Act I. of 1845 
made by the managing member of a joint Hindu family in his 
own name, but on behalf of the joint family, is not affected by the 
21st section of that Act, and that notwithstanding anything con¬ 
tained therein the members of such joint family may sue to enforce 
rights acquired by them under such a purchase as against the 
managing member, though he is the sole certified purchaser.” 
Their Lordships entirely concur in that view of the construction 
of Act I. of 1845. It appears upon the record that this judgment 
was pronounced on the 20th of April, 1870, and that the appeal 
was preferred and allowed to Her Majesty in Council on the 14th 
of May, 1870. The judgment in review which has been sent up 
and notified to Her Majesty in Council, and put upon the record 
in this case, was passed on the 29th of August, 1871, after the 
appeal was preferred. It does not appear that any appeal has 
been preferred against the judgment which was pronounced in 
review ; and under those circumstances their Lordships, being 

aware that such a judgment has been passed, will humbly recom- 
46 
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mend H^r Majesty to affirm, with the costs of this appeal, the 
original decree passed by the High Court, so far as it finds the 
properties in question to be part of the joint family estate, but 
without prejudice to the subsequent judgment which was passed 
by the High Court in review, or to any proceeding which may be 
taken thereunder. That will leave all the questions open as to 
carrying it out. 


Solicitor for the Appellant : T.L. Wilson. 

Solicitors for the Respondents \J.H.& H. R. Hendefson. 


J. C.» 
1874 

June 2, 


ALEXANDER WATSON, Manager to 1 
THE Estate of CURRIE & CO. , . Appellant; 

AND 

AGA MEHEDEE SHERAZEE. MIRZA MA-) 

HOMED ALLY SHERAZEE, AND HADJEE > Respondent*^ 
MIRZA HOSSAIN SHERAZEE . . . J 


On Appeal frofn the Court of the Recorder of Rangoon, 


An agreement between a principal and his agent commenced with an 
admitted balance, and clearly contemplated the existence of an account 
current containing mutual items of debit and credit. The agreement con¬ 
tained a stipulation that on the adjustment of the accounts the principal 
should be bound to pay such balance as might be found due from him. The 
account was kept accordingly as a continuous account, and contained several 
items which brought down the mutual dealings to March,'1868. The agent 
sued in February, 1871, to recover the balance due to him on the account:_ 

Held, that the case fell within the 8th section of Act XIV of 1859, and 
was not barred by limitation, even as to the items which were dated more 
than three years before the institution of the suit. 

In a suit for an account it was ordered by consent of the parties that the 
cause should be referred to a commissioner to take accounts, who in taking 
them was to decide upon all questions of fact, whether as to the delivery of 
certain merchandise, or the value of such merchandise, delivered, or other¬ 
wise, with full powers for the purposes of the investigation; and that if 


^Present THE RIGHT HON. SIR JAMES W. COLVILE, THE RIGHT HON. 
Sir BARNES PEACOCK, THE RIGHT HON. SiR MONTAGUE E. SMITH. AND 

the Right Hon, Sir Robert P. Collier. 
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questions of law should arise and could not be settled or disposed of before 
the commissioner, they were to be submitted to the Court r— 

Htld^ that this reference was different from the ordinary reference to a 
commissioner to examine accounts under Art. i8i of the Code of Civil Pro¬ 
cedure. 

^^'hethe^ it would be competent to the Court to re-open a question of 
account against a clear finding upon a question of fact relating to the account 
and made by the commissioner upon the evidence properly before him, 
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quaere. 

This was an appeal against the judgment of the Recorder of 
Raiigootiy in an action brought by the Appellant, as manager of 
the estate of Messrs. Currie & Co., against the Respondents, to 
recover Rs. 40,067, being the alleged balance of an account due 
from the Respondents to Messrs. Currie & Co. 

The balance was alleged by the Appellant to have become 
due in the mutual dealings between the Respondents and Messrs. 


Currie & Co. 


The Respondents were partners carrying on business at Rangoofiy 
as timber merchants, &c. ; and Messrs. Currie & Co. were a com¬ 
pany carrying on business at Rangoon as merchants and agents, 
and they acted as the agents of the Respondents. 

On the 17th of May, 1867f the following articles of agreement 
were entered into between the Respondents and Messrs, Currie & 
Co. :— 

“ 1. The said parties, Mirza Mahomed Ally Sherazee^ Hadjee 
Mirza Hossain Sherazee and Aga Mehedee Sherazee^ hold and are 
jointly interested in permits from the Government of British 
Burmahy in the forest department, entitling them to fell, drag, and 
removeseasoned timberfrom the Kimboungdind Gxvui-Thay ior- 
ests, until the 1st day of April, 1869, in the case of the Kimboung 
^oresty and the 30th day of November, 1868, in the case of the 
Gxvai-Thay Forest^ and in exercise of the powers conferred upon 
them by such permits, the said parties have already brought down 
to, and stored in Rangoon^ large quantities of timber from the said 
forests, and other large quantities are in course of transit to 
Rangoon from the said forests, and other large quantities are still 
in the said forests, felled and awaiting removal, or ready to be 
felled and removed as opportunities shall offer. 

“ 2 . The said Mirza Mahomed Ally Sherazee^ Hadjee Mirza 
Hossain SherazeCy 3.nd AgaMehedee Sherazee, are, and hereby 
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admit themselves to be, indebted to the said Messrs. CHrt‘ie &Co. 
in the sum of forty-four thousand rupees, and for the purpose of 
securing repayment of that sum, with such other sum or sums as 
may from time to time be advanced by or otherwise become due 
to the said Messrs. Currie 8c Co., and for the further purpose of 
securing to the said Messrs. Currie 8c Co. due payment of all bills 
of exchange or promissory notes which may be by them made, 
drawn, accepted, or executed, or to which in any way they may 
become parties under this agreement, and also all arrears of 
interest and commission to which the said Messrs, Currie & Co. 
may become entitled under the articles hereinafter contained, they 
the said Mirza Mahomed Ally Sherazee, Hadjee Mirza Hossain 
Sherazee, and Aga Mehedee Sherazee, agree and bind themselves 
in manner following :— 


“3. They agree to appoint, and they hereby do appoint, Messrs. 
Currie & Co. as their agents for the sale of all the timber afore-, 
said, hereby empowering them as such agtnts to demand and 
obtain delivery of all such limber, both such as has already 
arrived in Rangoon, amounting to eight hundred and fifty logs, or 
thereabouts, which is now stored on the premises of Aga Mahomed 
Ismail & Nanabhoy Bnrjorjee, and such timber as is now lying in 
the Poozondoung Creek or elsewhere, in course of transit from the 
said forests to Rangoon, and also all such timber as is still awaiting 
removal from the said forests, all of which timber is now marked, 
or shall be marked, with the distinguishing letters M.A. or R.M.A. 

** 4 . They bind themselves not to sell, directly or indirectly, any 
portion of the said timber and not to appoint any other agents, or 
agent, for the sale thereof, and not in any way to obstruct Messrs. 
Currie & Co., as such agents as aforesaid; hereby further binding 
themselves to pay to the said Messrs. Currie & Co., as such agents^ 
commission or brokerage at the rate of 5 per cent, on the gross 
value of all such sales or sale as may be effected by them as such 
agents as aforesaid. 

“5. To secure the delivery to Messrs. Currie & Co. of the 
timber yet to arrive from the forests aforesaid, it is agreed that all 
passes for the same to be taken out at the Shwe-gyett station of the 
forest department, shall be taken out in the name of Messrs. Currie 
& Co. and it shall, if required by them, be marked with their 
mark. 
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*‘6. The said parties hereto of the first part shall have no power 
to terminate or revoke the agency hereby conferred on Messrs. 
Cur*rie & Co. without in tho first place giving six months’ previous 
notice in writing of such their intention, and fully satisfying all 
claims of the said Messrs. Currie & Co., whether in respect of 
moneys advanced, or of.liabilities undertaken, or of commission or 
interest accruing to them as such agents as aforesaid. 


J. C. 

1874 


Watson 


V. 


AGA 

Mehkdee 

Sherazee. 


“ 7. Out of the money to be received by them as the proceeds of 
any sales or sale to be effected by them as such agents as aforesaid, 
it shall be lawful for the said Messrs. Currie & Co., and they are 
hereby empowered, firstly, to defray all costs and charges of such 
sales or sale, and, secondly, to deduct and pay themselves all such 
sum or sums of money as may from time to time become due to 
them with their commission or brokerage at the rate aforesaid, 
and also with interest at the current bank rate. 


“8. It shall be lawful for the said Messrs. Currie & Co., and they 
are hereby empowered, in their discretion, to ship and despatch 
for sale to some other market such timber as shall come into their 
possession as such agents as aforesaid, and such shipment and 
despatch shall be at the cost and charges of the parties hereto of 
the first part. 

9. Upon an adjustment of accounts between the parties hereto, 
the said Mirza Mahomed Ally Sherazee, Hadjee Mirza Hossain 
Sherazee^ and Aga Mehedee Sherazee agree and bind themselves to 
pay to the said Messrs. Currie & Co. such balance as may be then 
found due to them, and to grant bills, payable three months after 
date thereof, for the same, and execute such other legal assurance 
as may be reasonably required; and as collateral security for such 
payment, and also to secure the performance by them of the 
articles hereinbefore contained, they hereby deposit with the said 
Messrs. Currie & Co. the Governrr.ent permits hereinbefore men¬ 
tioned, and agree that the said Messrs. Currie & Co. shall have a 
lien upon the said permits for all sums of money now due or to 
become due to them under this agreement. 

“ 10. And on their part, the said Messrs. Currie S: Co. bind 
themselves faithfully to discharge their duties as such agents as 
aforesaid, and to account for all such timber and sums of money as 
may be received by them in such capacity. 
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“ 11 . It is lastly agreed by and between the said parties hereto, 
that if any dispute or diderence shall arise touching these 
presents, the same shall be inquired into and decided by two 
indifferent persons, and in case of their disagreement, by their 
umpire ; and if either party shall fail to appoint a referee for the 
space of ten days after notice shall have been given him by the 
other party so to do, the referee appointed by the other party may 
make a final decision alone,” 

Pursuant to the agreement, Messrs. Currie & Co. from time to 
time made advances to the respondents for the purpose of working 
certain forests stituate in British Burtnah. The firm of Currie & 
Co. also indorsed and accepted from time to time, on behalf of the 
Respondents, bills and promissory notes for the purpose of 
enabling the Respondents to discount the same in the local banks, 
and these acceptances and promissory notes at maturity, Messrs. 
Currie & Co. were obliged to retire. 

Previously to the execution of the agreement, the Respondents 
had also dealings with Messrs. Currie 8c Co., commencing from 
December, 1866. 

Messrs. Currie & Co. having become insolvent, the Appellant 
was, on the l7th of March, 1870, duly appointed manager of 
their estate, with power to sue on behalf of certain attaching 
creditors for the properties attached. 

In February, 1871, the Appellant commenced this suit ; and the 

♦ 

usual preliminary pleadings and steps in the cause having been 
taken, it was on the 5th of April, 1872, ordered by consent that 
the case should be referred to a commissioner to take accounts. 

The following was the order of the Recorder :— 

“To Mr. Lockiet of Rangoon. 

“ Whereas it is deemed requisite for the purposes of this suit 
that a commission for the investigation of the accounts should be 
issued, 

“ You are hereby appointed commissioner for the purpose of 
taking accounts, and in taking accounts you are to decide upon all 
questions of fact, whether as to the delivery of timber, orthe value 
of timber delivered, or otherwise, with full powers for the purposes 
of the investigation, and it questions of law arise and cannot be 
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settled or disposed of before you. they are to be submitted to the 
Court, and to report to this Court on or before the l7th day of 
May, 1872. 


“ Process to compel the attendance before you of any witnesses, 
or for the production of any documents which you may desire to 
examine or inspect, will be issued by this Court on your 
application.” 
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This order was apparently made under sect. 181 of the Civil 
Procedure Code^ which directs “That the proceedings of the com¬ 
missioner shall be received in evidence in the case, unless the Court 
may have reason to be dissatisfied with them, in which case the 
Court shall make such further inquiry as may be requisite, and 
shall pass such ultimate judgment or order as may appear to it to 
be right and proper in the circumstancr s of the case.** 

The commissioner accordingly sat for the purpose of making 
these investigations, and ultimately made his report, in which he 
stated the conclusion at which he had arrived :— 


“ From the result of my examination, it appears to me that the 
Defendants are indebted to Plaintiff in the sum of Rs. 24,898. lla, 
Sp.t and it is a question for the Court to decide whether the com¬ 
missions on renewals, &c.. amounting to Rs.9,796. 6a. 9p., are due 
by the Defendants as a fair charge on the account; also no further 
deliveries of timber than appears in Currie & Co.*s account have 
been proved by the Defendants. Mr. Elmes, counsel for the 
Defendants, it will be seen from the proceedings, reserved several 

objections in law, to which I would beg to refer the honourable 
Court.” 


He then set out the account and the evidence of the witnesses, 
and concluded with the objections taken before him by Mr. Elmes^ 
the advocate of the Respondents : — 

“ Mr. Elmes reserves the following objections in law for the 
decision of the Court. 

1st, That Currie & Co.*s accounts have not been proved law¬ 
fully, and cannot therefore be received in evidence as to any fact, 

“ 2nd, That the deed of 17th May. 1867, marked exhibit A, 
is not binding as against the second and third Defendants, since no 
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authority under ?eal from cither of them to execute it has been 
proved or shewn. 

'‘3rd. Mr. B/wes reserves all questions as to limitation affecting 
the several items charged for the consideration of the Court.** 

When the suit again came on before the Recorder in July, 1872, 
the objections of the Respondents were heard. On this occasion the 
question arose whether or not the Appellant’s claim was barred by 
the 9th clause of sect. 1 of Act XlV. of 1859, which prescribes 
three years as the period of limitation in suits for money lent, or 
for breach of contract. &c. ; and whether or not Currie & Co.’s 
accounts had been lawfully proved, when although attested copies 
of the company’s hooks had been produced, Mr. Nichole the clerk 
of the company, who had kept the books, was not produced as a 
witness, though he was in Rangoon at the time of the trial. 


The Recorder held that the accounts of Messrs. Currie & Co., 
had not been lawfully proved, and that consequently the indebted¬ 
ness of the Respondents had not been shewn, and he dismissed the 
suit. 


This judgment of the Recorder of Rangoon^ which was now 
appealed from, w'as delivered on the 21st of August, 1872» and 
was as follows :— 


A great many difficult questions have arisen in this suit. The 
original agreement of the 17th of May, 1867, seems to have been 
partly in the nature of a security for money due, and future 
advances, and partly an agency contract. It may be questioned 
whether some of the stipulations in it are not invalid, as tending 
to oppression, where the relation of mortgagor and mortgagee sub¬ 
sists between the parties ; but I do not think it necessary to enter 
upon that question. The mode in which the agreement was 
executed is canvassed by the second and third Defendants, as they 
never gave authority to the first defendant to execute a document 
under seal. But I do not see how that can affect the matter ; for 
the second and third Defendants admit that the agreement was 
made on their behalf, and the affixing of a seal would not affect 
their liability or immunity under it. 

It seems to be true that the accounts previous to the 17th of 
May, 1867, were accounts with the first Defendant only ; and. 
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therefore, if the Rs. 44,000, mentioned in the agreement of that 
date, are deducted from the balance claimed by the Plaintiff, there 
would be nothing due as against the second and third Defendants. 
The plea of limitation raises a more doubtful point ; for the entries 
since the close of 1867 are disallowed, or withdrawn, or are, with 
one exception, merely entries of payments which Currie & Co. 
were bound to make without recourse to the Defendants, and can, 
therefore, hardly be considered as entries keeping the account open 
as against the Defendants ; the one exception being an entry in 
March, 1868, of the sum of Rs. 7,658, credited to the Defendants 
as the nett proceeds of timber sold the 17th of February, 1868 
more than three years before the institution of the suit, though it 
is difficult to say when the financial year closed. The first De¬ 
fendant states, in evidence that the entries in his account, which 
differs from the account filed by the Plaintiff, were set down 
according to what was told him by Currie & Co., and that three 
rafts of timber were received by Currie & Co., the particulars of 
the sale of which were never given him. This brings me to the 
most important point raised by the Defendants, viz., that, even as 
regards the first Defendant, the accounts filed with the plaint have 
never been legally proved. It was said in argument for the Defen- 
dants, and not contradicted, that the person who kept the accounts 
for Currte & Co., Mr. T^tcol, is now in Rangoon, and might have 
been called as a witness. The Indian Evidence Act of 1855. sect. 
43, supplies the rule that books proved to have been regularly 
kept in the course of business, shall be admissible as corroborative, 
but not as independent, proof of the facts stated therein. In the 
present case, the account bookshaving been taken to Calcutta for 
a legitimate purpose, the Plaintiff files attested copies of them • 
and these attested copies are. I think, good secondary evidence of 
the contents of the books ; but. even if the books themselves had 
been produced, some original evidence would have been requisite 
before they could have been admitted as corroborative proof 

There is. however, no original evidence of any part of the ac¬ 
counts. except fourteen promissory notes produced in evidence 
before the commissioner. The 39th section of the Evidence Act 
says that an entry, which would be admissible after the death of 

the person who made it. on the ground of its having been made in 
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the ordinary course of business, shall be admissible, though the 
person who made it be not dead, if he is at the time of the trial 
or hearing beyond the reach of the process of the Court, or cannot, 
after diligent search, be found. The entries in one of the cash¬ 
books are proved to have been made by Mr. NicoU up to the 31st 
of March, 1868. Another cash-book is, up to a certain point, only 
a copy of the book last mentioned. It goes on to July, 1869 ; but, 
with the exception of one item, nothing beyond the 31st of March, 
1868, can relate to the account between Currie & Co. and the De¬ 
fendants, that is not entered in the former book ; and the entry of 
that one item, as already shewn, would be in favour of the Defen¬ 
dants. It appears from the evidence of Mr. Stanley^ that Mr. Gair 
was in charge of theHangoon branch of the firm from about the end 
of 1866 till the beginning of 1869. He left Rangoon in July, 1869, 
and then Mr. Duke took charge. So,then, during the period covered 
by the accounts, Mr. Gair was in charge of the firm in Rangoon, 
If any of the entries were made by him, and some of those in the 
cash-book marked B are stated to have been made by him, they 
have not been pointed out. Even if they had been pointed out, 
and I were at liberty, as perhaps I am. to follow the practice of the 
Court of Chancery in England (l), in permitting books of account 
to be taken as prima facie evidence of the truth of the matters 
therein contained, yet I should hardly think fit so to do where the 
accounts are so doubtful as these. When the report of the com¬ 
missioner was under discussion, I remarked upon one item dis¬ 
allowed by him which, unexplained, it seemed to me to have 
been scarcely consistent with common honesty to have set down 
against the Defendants; and some other items are little better. 
There is some degree of evidence, too that Currie & Co. received 
three rafts of timber from the Defendants which have not been 
accounted for. It is necessary, therefore, to have recourse to 
stricter rules in deciding upon the accuracy of the accounts ; and 
I think that the account books themselves, even if proved (which 
they were not) to have contained entries in the handwriting of 
Mr. Ga/V, should not he admitted as prima fade proof. On the 
whole, therefore, as there is neither direct evidence of the truth of 
the accounts, beyond the fourteen promissory notes, nor such 


(i) See Act VII. of 1872, s. 7. 
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prima facie evidence of the truth of them as can be received ; 
and, as the admission, on the other side of the account, of sums 
received goes far beyond the aggregate amount of the fourteen 
promissory notes, I must hold that the indebtedness of the Defen-, 
dants has not been proved, and that the suit must be dismissed ; 
but, as the Defendants* accounts have been very carelessly kepi, 
without costs,** 
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mehedee 

Sherazee. 


Mr. Joseph Brown^ Q.C., and Mr. F. Meadows Whitey for the 
Appellant; — 


The Recorder held that the Appellant’s claim had not been 
proved, inasmuchas the accounts of Currie & Co., were not lawfully 
proved and they would, if proved, have been only corroborative 
evidence of the contents. The claim, however, did not require 
the corroborative evidence of the accounts, for there was sufficient 
independent evidence to prove it. Moreover, the accounts were 
sufficiently proved; for the 43rd section of the Indian Evidence Act 
of 1855, when referring to books proved to have been regularly 
kept, does not mean that they are to be proved by producing the 
man who made the entries. 

With regard to the Statute of Limitations being a bar to the 
Plaintiff’s claim, there are some entries in March and May, 1868, 
which are clearly within three years of the 28th of February, 
1871, when the suit was commenced. And although the account 
was one between principal and agent, yet it was a continuous 
account within the 8th section of Act XIV. of 1859 (l), which 
relates to “suits for balances of accounts current between merchants 
and traders who have had mutual dealings.” Thus, the continuous 
account having been kept open until within three years, the 
Appellant's claim was not barred. At any rate, the claim must be 
allowed in respect of the entries made within the three years. 

It was not competent to the Court to re-open any of the 
questions decided by the commissioner. There was not a mere 


(i) Act XIV. of 1859, s. 8 ; “In 
suits for balances of accounts current 
between merchants and traders who 
have had mutual dealings, the cause 
of action shall be deemed to have arisen 
at, and the period of limitation shall 


be computed from, the close of the 
year in the accounts of which there is 
the last item admitted or proved in¬ 
dicating the continuance "of mutual 
dealings : such year to be reckoned as 
the same is reckoned in the accounts.” 
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reference to the Commissioner for his opinion. There was a 
b.nd.ng agreement to abide by his decision. He was an arbi 
trator m much the same way as if he had been appointed in 
^cordance with the provisions of the 312th article of the Code of 

Mr. Leith. Q.C.. Mr. Cowie, Q.C., and Mr. Doyne, for the 
Kespondents:— 

If the books of the company had been produced, and if Mr. 

ICO//, who made the entries in them, had been called, then the 
books would have been proved, and there would have been cor- 
roborat.ve evidence of (he entries in them; but it would have been 
only corroborative evidence; however, even this was not done, and 
there was not this corroborative evidence. And as to the indepen¬ 
dent evidence that was adduced, it was not sufficient. How- 

ever, we say that the entries, if proved, would have been in our 
favour. 


With regard to the reference to the commissioner it was not a 
reference to an arbitrator under the 312th clause of Act No. VIII. 
of 1859, but was a mere reference under clause 181. It was, there¬ 
fore, just like a reference in former times to a Master in the Court 
of Chancery. The Court, therefore, had power either to act or 
to refuse to act on the opinion of the commissioner. 

As regards the Statute of Limitation^ the suit is one merely by 
the representative of agents to recover from their principals the 
balance due on the agency account, and consequently does not 
come within the 8th section of Act XIV. of 1859, which relates 
only to ‘ merchants and traders who have had mutual dealings.” 
If any of the items are within three years of the commencement of 

the suit, yet the others are not, and in respect of these the statute 
is a bar to any suit. 


Their Lordships* judgment was delivered by 
The Right Mom. Sir James W. Colvile:— 

The question raised by this appeal is, whether any, and if so, 
what amount is due from the Respondents, who are either general 
partners as timber merchants at Rangoon, in the province of 
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or were engaged as co-adventurers in the working of the 
forests in that country, to the late firm of Currie & Co., which 
carried on business as merchants and agents at Rangoon, and 
apparently also at Moulmein, 

The question arose between the Respondents and the Appellant, 
who had been appointed the manager under the provisions of sect. 
243 of Act VIII. of 1859,with power to sue on behalf of certain judg¬ 
ment creditors of Currie & Co. who had attached the debt, if any, 
due from the Respondents to Currie & Co. Currie & Co. appear 
to have afterwards become insolvent, and their books to have 
passed into the hands of their general assignee, but it must be 
presumed that at the date of their insolvency the Plaintiff’s title, 
under the attachments, to the debt, if any, had already accrued. 
The suit was commenced on the 28lh of February, 1871. It 
appears by the proceedings that the course of dealing between 
the Respondents and Currie & Co. was regulated, at all events 
after that date, by the agreement of the 17th of May, 1867. It 
is impossible, their Lordships think, to read that agreement with¬ 
out coming to the conclusion that the course of dealing between 
Currie & Co, and the Respondents was the ordinary course of 
dealing between principal and agent; Currie & Co. being often 
in advance on account of their principals ; and being, on the 
other hand, responsible for the proceeds of the timber sent down 
from the forests to them for the purpose of sale, and sold by 
them. The agreement, which starts w^ith an admitted balance of 
Rs,44,000, clearly contemplates the existence of an account 
current between the two firms containing mutual items of debit 
and credit. The 9th clause of it contains a distinct stipulation 
that on the adjustment of the accounts the Respondents shall be 
bound to pay such balance as may be then found due from them. 

That was the state of things so long as these mutual dealings 
subsisted. 

The suit having been brought on the 28th of February, 1871, 
the Defendants put in written statements. The first and second 
Defendants put in a joint statement, and the third Defendant put 
in a separate statement. They do not materially differ, except 
that the two last Respondents on the record raised a point which 
is now no longer insisted upon as material, namely, that the 
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agreement having been executed only by the first Defendant, 
though under powers of attorney by them, they were not bound 
by it as by an agreement under seal. All the Respondents 
admitted that they were generally bound to Curr^ie S Co, by the 
Mehedee agreement, and also that something, though a sum very far short 
Sher^ee. qJ 44,000, which was claimed by the Plaintiff, might be 

due to Ciitt^ie & Co. on the balance of the accDunt. The only 
issues that were settled in the suit were, first, whether the claim 
of the Plaintiff had been rightly made by regular suit, a question 
which has since been treated as immaterial ; and secondly, what 
amount, if any, was due by Defendants to Plaintiff on the cause of 
action alleged in the plaint. That being the state of the record, 
the parties on the 5th of April, 1872, agreed by their counsel 
that the cause should be referred to a commissioner to lake 
accounts, who in taking them was to decide upon all questions of 
fact, whethf r as to the delivery of timber or the value of timber 
delivered, or otherwise, with full powers for the purposes of the 
investigation ; and that if questions of law should arise and could 
not be settled or disposed of before the commissioner, they were 
to be submitted to the Court. And the formal commission issued 
on the 19th of April to Mr. Lockie, the commissioner, by the 
Court, stated, “ You are hereby appointed commissioner for the 
purpose of taking accounts, and in taking accounts you are to 
decide upon all questions of fact, whether the delivery of timber 
or the value of timberdelivered, or otherwise, with full powers for 
the purposes of the investigation ; and if questions of law arise and 
cannot be settled or disposed of before you, they are to be sub¬ 
mitted to the Court, and to report to this Court on or before the 
17th day of May. 1872.’* 

The commissioner so appointed appears to have made a careful 
investigation, and the result of his report was this:—He says ; 

From the result of my examination it appears to me that the De- 
fendants are indebted to Plaintiff in the sum of Rs.24,898. 1 la. 5/>.. 
and it is a question for the Court to decide whether the commis¬ 
sions on renewals, &c., amounting to Rs. 9796. 6a. 9/)., are due by 
Defendants as a fair charge on the account ; also no further deli¬ 
veries of timber than app^'ars in Currie & Co*s account havo been 
proved by the defendants. Mr. Elmes, counsel for the Defendants, 
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it will be seen from the proceeding, reserved several objections in 
law, to which I would beg to refer the Honourable Court.” 

The question with reference to these commissions may be at 
once dismissed from consideration, because there is no longer any 
contention raised on the part of the Appellant that they ought to 
have been allowed; and the question now to be determined is 
simply whether the commissioner’s report, which finds the sum of 
Rs.24,898. llrt. 5p. to be the amount due, is to be upheld or not. 


J.C. 

1874 


Watson 


V. 

AGA 

MEHEDEE 
She RAZEE. 


The points of law taken by Mr. Elmes are stated in the record 
in these words: “ 1st. That Currie & Co.'s accounts have not 

been proved lawfully, and cannot therefore be received in evi¬ 
dence as to any fact ; 2nd. That the deed of the 17th of May, 
1867, is not binding as against the second and third Defendants, 
since no authority under beal from either of them to execute it 
has been proved or shewn; 3rd. Mr. Elmes reserves all questions 
as to limitation affecting the several items charged for the con¬ 
sideration of the Court.” Their Lordships think that it will be 
convenient to deal first with thes^^^ questions of law, and to take 
them in their inverse order. 

The contention as to limitation seems to have been that the suit 
having been commenced on the 28th of February, 1871, the 
Plaintiff's claim was barred, at least as to many items of the 
account, by the clause of Act XIV. of 1859, which prescribes a 
three years'limitation for suits for breaches of contract, money 
lent, and the like. It is unnecessary to consider whether after 
the consent order referring the question to the investigation of the 
commissioner, nothing having been said in the written statements 
about the claim being barred by limitation, and no issue on that 
point having been settled, the objection was not taken too late. 
For their Lordships are of opinion that the Plaintiff’s claim does 
not fall within the three years'limitation. It appears to them 
that it would be a misapplication of the law to treat the claim as 
barred as to some, and valid as toother items of the account. 
They are of opinion that the account was one continuous account 
between principal and agent, with debits and credits on each side 
of it. and that the contract was to pay the balance of that 
account when it should be struck : and that the case therefore 
falls within the 8th section of Act XIV. of 1$59, there being several 
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Items which bring the mutual dealings down to March or May 
1874 1868. Therefore the objection that has been taken on the ground 

Watson Statute of Limitation cannot prevail. 

AOA With respect to the second point raised by Mr. Elmes^ that has 

Iherazee insisted upon at the Bar to-day, and it is unnecessary for 

-i— their Lordships to say more about it. 

The other objection seems to be that upon which the decree of 
the learned Recorder of Rangoon if founded. It is, “That Currie 
& Co.*s accounts have not been proved lawfully, and cannot, there¬ 
fore, be received in evidence as to any fact.” In order to see 
whether the learned_Judge was right in dismissing the suit on 
this ground, it is necessary to consider more particularly what was 
the course of the proceedings before the commissioner. 

He acted in this way : he first took the evidence of one of the 
Respondents Aga Mehedee Sherazee—who after several meetings 
and under an order of the commissioner produced the accounts 
of his firm. He also took the independent evidence of the bill 
collector of the Bank of Bengal^ who produced certain promissory 
notes, fourteen in all, made by the Respondent Aga Mehedee 
Sherazee^ and indorsed by Currie & Co., and proved that those 
fourteen promissory notes had been taken up and paid by Currie 
Sc Co. As to every other item of the charge which the com¬ 
missioner has allowed, he, upon the examination of Aga Mehedee 
Sherazee^ and on the accounts produced by him as the accounts of 
his firm, found that they tallied with the like items in the books 
of Currie Sc Co. 

In fact, the claim of the Plaintift was proved wholly inde¬ 
pendently of Currie Sc Co.’s accounts, by those two witnesses and 
the accounts of the Sherazees. In one part of his judgment the 
learned Recorder states, and states correctly, that the accounts of 
Currie Sc Co. would have been, under the Indian Evidence Act, 
merely corroborative evidence. It follows therefore that the real 
result of his finding is, that inasmuch as by reason of the non¬ 
calling of the^clerk who had made some of the entries, those 
accounts had not been satisfactorily proved and made corroborative 
evidence, he was bound to reject all the independent evidence,— 
that evidence which is the real foundation of the commissioner’s 
finding,—and to come to the conclusion that the Plaintiff had 



361 


I ] INDIAN APPKALS. 

failed to substantiate his case. That is a decision which cannot 

be supported. 

Their Lordships desire also to observe that even if the learned 
Recorder had the power, which is a question afterwards to be 
considered, to go into these questions of fact, and had on suffi¬ 
cient grounds come to the conclusion that the commissioner s 
finding was based upon evidence improperly received, it would 
have been his duty to send the case back for further investiga¬ 
tion rather than to dismiss the suit altogether; since even upon 
the accounts of the Shefazees wihch were in evidence, it appears 
that at least Rs.4000 odd were due from them to the firm of 
Currie & Co. In their Lordships’ view, it is unnecessary to 
consider whether the accounts might not have been treated as 
properly before the commissioner by way of corroborative evi¬ 
dence—whether, as Mr. Brown argued, it was not sufficient to 
shew that they were accounts regularly kept in the course of 
business, although the clerk who made particular items, and who 
might have been called, was not called to verify those items. 
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This being their Lordships* view upon the question on which 
the decision of the Court below has principally turned, the only 
remaining question is whether there are sufficient grounds upon 
which the Sherazees can, so to speak, surcharge the account as 
found by the commissioner, by taking credit for the sum of 
Rs.14,000, being the last item in the account shewn by their books, 
and also for the supposed value, a value which can only be ascer¬ 
tained by subsequent investigation, of three rafts of timber 
alleged to have been received by Currie &. Co., for the proceeds of 
which, if they ever sold them, they have never accounted. The 
commissioner has found, as a fact, that no further deliveries of 
timber than appears in Currie & Co*$ account had been proved by 
theDefendants; and this raises a material question as to the powers 
of the commissioner, and the efiect to be given to the consent 
order under which it was referred to him to take the accounts. It 
is contended on behalf of the Respondents that the reference must 
be taken to be not a reference to him as an arbitrator, but a mere 
reference under the 181st article of the Code of Procedure^ by 
which the Court is empowered to direct a commissioner to investi¬ 
gate the accounts and to make a report with which the Court can 
48 
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afterwards deal, treating it merely as evidence. It appears, how- 

ever, to their Lordships that this particular reference, though not 
Watson form of a reference for the final determination of a cause 

aga t>y an arbitrator, according to the provisions of the 312th and 
^E^AZEE articles of the Code of Procedure^ is something higher 

-’ different from the ordinary reference to a commissioner 

to investigate accounts under Article 181. In the first place it is 
made by consent, and the parties are bound by that consent, what¬ 
ever may be the true construction to be put upon the order. A 
consent to such a reference under Article 181 does not appear to 
he made necessary by the Code. Nor can their Lordships construe 
the terms of the orders of the 5th and 19th of April, 1872, as 
importing anything but the agreement of the parties; and it was 
by no means an unreasonable agreement, that the commissioner, 
who was probably more conversant with mercantile accounts than 
the learned Judge, should decide the questions of fact, reserving 
any question of law which might arise to be disposed of by the 
Court. There .s no proof upon the record of a formal e.xception 
taken to his finding upon any question of fact. The objections 
are all founded on matters of law, or on the improper reception 

of evidence, and of those objections their Lordships have already 
disposed. 


Their Lordships, for these reasons, would feel very great diffi¬ 
culty in reopening, and would think it was hardly competent to 
them to reopen this question, against a clear finding upon a ques¬ 
tion of fact relating to the account and to the delivery of timber 
by the commissioner upon the evidence properly before him. But 
even if this were otherwise, they are by no means satisfied that 
there are grounds in the present case upon which they would be 
justified in directing any further investigation on this point. The 
claim rests on the evidence of Aga^Uhedee S/iet-naee.and thatevi- 
dence cannot, in their Lordships’ opinion, be treated as satisfactory 
proof of the further delivery of timber to Cu.rie & Co., or o^ 
their receipt of the proceeds of that timber, or of their failure to 
account for such proceeds. On his first examination he said • " I 
was also told by them,” he does not say by whom. “ that Rs 14 000 
had been realised for limber on my account in January 1868 
There were also three rafts of timber delivered to Currie & Co 
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by the second Defendant, which do not appear in my books. 1 
cannot speak personally as to the delivery of.these rafts to Currie 
8c Co. I made entries in my books from what Currie & Co. told 
me, not from accounts rendered by them.*’ After the accounts 
were filed, he was again examined, and he then said, as to the first 
item : “ I delivered 350 logs of timber to Currie & Co. in 1867, 
and they sold them in the month of January 1868. The proceeds 
are entered in my account filed on the 18th of February, 1868. 
I made the entry on my return from To/mgoo at that time, accord¬ 
ing to the value of the timber, but I received no account sales. I 
cannot give any information about the three rafts of timber sent 
down from Toungoo by Mirza Mahomed Ally.'* On re-examination 
he said : “ I delivered the 350 logs of timber to Mr. Gair. They 

were not delivered on account of any private transactions with 
Mr. Gair. Mr. Gair was acting on behalf of Currie & Co. 
I never got receipts for the timber delivered to Currie & Co. 
Currie & Co. ordered the 350 logs of timber to be taken to Aga 
Mahomed Ismails Bankshall." The accounti which he produced, 
contains this item ; “ For 350 logs of timber sold privately by 
Mr, Gair at Aga Mahomed Ismails Bankshall^ January 1868, 
Rs. 14,000.” Therefore as to the principal item, the only item in 
respect of which any ascertained amount is claimed, there is 
nothing but this loose evidence of the Respondent himself as to 
the delivery of the timber, and of his having been told by some¬ 
body connected with Currie & Co. that they had sold that timber ; 
and that latter statement seems to be inconsistent with what he 
afterwards says, viz., that he made the entry on his return from 
Toungoo, according to the value of the timber. 

It seems to their Lordships that if that transaction had really 
taken place, if 350 logs of timber had been delivered at Rangoon 
to Currie & Co., and had been afterwards taken to or sold at Aga 
Mahomed Ismails Bankshall, it would have been easy for the 
Respondent to produce corroborative evidence of those facts, and 
that upon his unsupported testimony the commissioner was per¬ 
fectly justified in treating that item as unproved. It is to be 
further remarked that the accounts which were sent by the official 
assignee have no bearing at all upon that item ; because, as Mr. 
Cowie has shewn, they, for some reason or other, purported only to 
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give the debit side of the account, and did not purport to shew 
the sums which had been received by Currie & Co. from the 
Sherazees. Again, as to the three rafts of timber, Mirza Mahomed 
Ally^ who is said to have sent them down, was not called. There 
was no evidence whatever of receipt of these three rafts of timber 
by Currie & Co., and their Lordships think the commissioner was 
justified in finding that there was no proof of their delivery. 

Under these circumstances their Lordships think the judgment 
under appeal cannot be supported, and it will be their duty to 
advise Pier Majesty to reverse that Judgment, and to direct that in 
lieu thereof a decree be made in favour of the Appellant for the 
sum tound due by the commissioner, viz., Rs,24,898 11a. 5p„ with 
the costs of the suit below and the costs of this appeal. 

Solicitors for the Appellant : Linklater, Hackwood, Addison, & 
Brown. 

Solicitors for the Respondents : Harrison, Beal, & Harrison. 


THE MADRAS RAILWAY COMPANY . . Appellants; 

and 

The zemindar of CARVATENAGARUM. respondent. 

On Appeal from the High Court of Judicature at Madras. 

Where it is the duty of the zemindar to maintain the tanks on his 
zemindary, which are part of a national system of irrigation, recognised by 
the laws of /nJia as essential to the welfare of the inhabitants, and the 

banks of a tank are washed away by an extraordinary flood without negli¬ 
gence on his part :— 

that the zemindar is not liable for any damage that may be occa¬ 
sioned by the overflow of the water. 

Fletcher v, Rylands (i) distinguished. 

rn 

IHIS was an appeal from a judgment and decree of the High 
Court of Madras, dated the 15th of February, 1871. affirming a 

• Present :-The KIGHT HoN. SIR JaMES W. COLVILE. THE RIGHT HON. 

Sir Barnes Peacock. The Right Hon. Sir Robert P. collier, and The 
Right Hon. Sir Lawrence Peel. 


(i) Law Rep. 3 H. L. 730. 
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decree and judgment of C. G. Plitwer, Esq.. Acting Judge of 
the Civil Court of Chittoor^ in the Presidency of Madras^ dated 
the 26th of September, 1870. 

The Appellants, who were the Plaintiffs in the suit, were the 
Madras Railway Company. 

The Respondent, who was the Defendant, was Streemnn Maha- 
mundavaswamai Katauri Salvah Meakarajoo V oomthay Raja 
Maharajah Cootnara Vencataperoomal Rajoo Bahadoor Thara 
Maharajooloo Gauroo, Zemindar ol Carvaienagartim, in the dis¬ 
trict of North Arcot. 
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The suit was brought to recover the sum of Rs.45,000. as the 
aggregate alleged amount of damage said to have been sustained 
by the Appellants, by reason of injuries done in the years 1865 
and 1866 to a portion of their railway, and to certain portions of 
the works connected therewith, and by reason of their losing a 
certain amount of traffic ; the darr^age alleged was produced by 
the bursting and consequent escape of the water of two ancient 
tanks situate in the Respondent’s zemindary. 


A portion of the Appellants* line of railway, to a length of 
about thirty-one miles,runs through the zemindary of Carvatena- 
garum ; and they alleged that on the 5th of December, 1865, a 
tank called the Puttoor Tank^ situate on the west side of their line 
of railway, and in the Respondent’s zmindary, burst, and the 
water which escaped therefrom rushed with violence through the 
breach thereby made and against the embankment of the railway, 
any completely carried away a bridge, part of the line of railway, 
consisting of three fifteen-feet arches, together with twenty yards 
of the embankment. Also, that on the same 5th of December, 

1865, another tank, called the Coyempetta Tank^ in the zemindary 
of Carvatenagaruniy burst, and the water which escaped therefrom 
flooded a large area of country to a considerable depth, and coming 
in contact with the line of railway, carried away two bridges, part 
of such line of railway, leaving breaches in the embankment of 
the railway forty-six yards and forty yards in length respectively. 
The water so escaping, by coming in contact with several culverts, 
part of the Appellants’ works connected with their railway, more 
or less injured the same. Further, that on the 10th of October, 

1866, the Coyempetta Tank again burst, and the water which 
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J-C. escaped therefrom rushed with such violence through a bridge, 
1874 part of the railway,"that the revetment of the abutment of the 
Ma^as bridge was considerably injured. Moreover, that by reason of 
RailwayCo. these breaches in the railway, public traffic over the same was 

Zemindar niore or less impeded, and the Appellants had thereby sustain^'d 

OF Carvate- damage. 
nagarum. ^ 

The Respondent submitted (amongst other things) that ‘*if the 
injuries complained of did take place, they wete not the result of 
any influences subject to his control, but rather the consequences 
of ‘v/s major; or the act of God. The tanks referred to in the 
plaint have existed from time immemorial, and are requisite and 
abolutely necessary for the cultivation and enjoyment of the land, 
which cannot be otherwise irrigated, and the practice of storing 
water in such tanks in India, and particularly in this district and 
in the zemindary of Caf^vatenagarum and the adjacent districts, is 
lawful and is sanctioned by usage and custom. The said zemin- 
dary is a hilly district, and the ryots will be unable to carry on 
their cultivation without such tanks, they being the chief source 
of irrigation, and the omission to store quantities of water in such 
tanks will be attended with consequences dreadful to the inhabi¬ 
tants of the country. The Plaintiffs did not take proper care to 
prevent the occurrence of the thing complained of. and they must 
be held to have taken upon themselves the risk of damage hap¬ 
pening. The Respondent could not have avoided collecting a 
quantity of water in the tanks during the monsoon, and he has not 
failed to use any reasonable care that may be expected from him. 
There were also several tanks and channels above his tank belong¬ 
ing to Government and other people which also burst at the same 
time,.. .All the three tanks above the Puftoor Tank were breached, 
and the channels could be traced by which the waters had flowed 
from one tank to another into the Pxittoor Tank, and the same 
with regard to the tanks above CoyemPetia, with one exception, 

while the highest tanks was breached and in an unfinished or badly 
finished state.” 

It seems to have been clearly proved that for three or four days 
before the bursting of the tanks there had been heavy rains, and 
that for seventeen or eighteen hours before the accident there was 
a tremendous downpour of rain. Some of the witnesses said that 
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they had not known such a fall of rain for twenty years ; and one 
of the Appellants* witnesses admitted that from the time the 
breaches occurred until the Sunday before his examination, f.c., for 
a period of nearly five years, he had never seen such a downpour. 
It seemed pretty clear that it was this continuous heavy down¬ 
pour of rain that caused the tanks to burst. 

The Appellants alleged that if the tanks had had properly con¬ 
structed calingulahs, or outlets for the overflow of water, they 
would not have burst. 
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The Respondent, on the other hand, contended that the calin¬ 
gulahs used by him in these tanks were such as were used in 
tanks generally in that part of the country, and according to the 
usage and custom of the district ; and that he had taken every 
reasonable and proper precaution to prevent the occurrence of 
ordinary accidents. 

Mr. C. G. Plutnet', the Acting Judge in the Ci\'il Court of 
Chittoofy gave judgment for the Respondent. In his judgment he 
said {inter alia) :— 

“ The Defendant urges that Plaintifls constructed the railway 
long subsequent to the construction of the Defendant’s tanks, 
which have existed from time immemorial, and that, therefore, 
the Plaintiffs took the land subject to the continuance of the 
existence of the tanks. 

"It was clearly proved that the tanks in question have existed 
from time immemorial, and no doubt the Plaintifls were well aware 
of their existence. The Plaintiffs, however, do not seek to inter¬ 
fere with the existence of the tanks, and, in my opinion, it cannot 
be held that the Plaintifls were bound to protect themselves 
against the bursting of the Defendant’s tanks. I do not think it 
necessary to refer to the several cases cited on the breach by 
Defendant’s counsel on this point, considering the nature of the 
High Court’s judgment referred to above. 

“The chief question to be decided is, did the Defendant use 
every precaution to prevent the tanks on his estate from bursting 
and doing injury to his neighbour? Here it will be necessary to 
see what is the evidence in the case as to the cause of the tanks 
bursting. 

“It is quite clear from the evidence of the third witness for th^ 
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Plaintifls, that when the Plaintifls’ three railway Bridges were 
1874 destroyed, the water from the Puttoor and Coyempetta Tawfeshad 
Madras the natural boundaries of those tanks and overflowed down 

RailwayCo. to the railway. It also appeared from the evidence of the third 
Zemindar witness, and of the second witness (Mr. Scoff)* that above the Put- 
^naga^m^" there are three tanks, and that above the Coyempetta 

- Tank there are several tanks of various sizes. 

‘*Mr, Scott and the fourth witness inspected all these tanks in 
February, 1866. the Coyempetta and Puttoor Tanks having burst 
in December, 1865, and they then found that all the three tanks 
above the Puttoor Tank were breached, and that they could trace 
the channels by which the waters had flowed from one tank to the 
other into the Puttoor Tank, and the same with regard to the 
tanks above CoyempettaiOoo of which, however,was not breached* 
while the highest tank was, the witness said, breached and in an 
unfinished or badly finished state. 

‘‘There is no evidence whatever to shew whether the tanks 
above the Coyempetta and Puttoor Tanks were breached in De¬ 
cember, 1865, or when they were breached ; some of the larger 
tanks had regularly constructed calingulahs while the smaller 
tanks had mud dams. 

“The Puttoor and Coyempetta Tanks had each acalingulah. 

“ It was suggested, though it was not distinctly proved, that the 
cause of the breaching of the Puttoor and Coyempetta Tanks was 
an extraordinary flow of water from the tanks above them, and this, 
it would appear from the tahsildar’s reports I, and II..might have 
been the immediate cause of the disaster. The tahsildar, however, 
admitted that he had not seen those tanks at the time of the 
breaches, but he said that he saw the water coming from the 
direction of the tanks above Puttoor to the Puttoor Tatik^ 

“ The Plaintiffs urge that if all these tanks had had properly 
constructed calingulahs they would not have burst, and that the 
Defendant, not having taken the precaution to construct such 
calingulahs, is responsible for his neglect. 

“ The Defendant's case was that the Defendant had taken every 
reasonable and proper precaution to prevent the occurrence of 
ordinary accidents, and that he was not liable for an extraordinary 
accident such as he alleges this to have been. 
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“Now, in my opinion, the present case is distinguishable from J* 
the case of Fletcher v. Rylands (1) so often referred to. 1874 

"The reservoir referred to in that case had been constructed for Madras 
the Defendant’s own purposes, for his own benefit and advantage. I^ailway Co 

"in this case the Defendant’s tanks, which have been in exist- Zemindar 

OK 

ence for ages, exist not for the benefit of the Defendant alone, but Carvatena* 
for the benefit of thousands of his ryots ; 400D guntahs of land g aru m. 
are irrigated by the waters stored in each of these tanks and as 
one of the Defendant’s witnesses said, *How could the people live 
if there were no waters in those tanks?* 

"The existence of these tanks is absolutely necessary, not only 
for the beneficial enjoyment of the Defendant’s estate, but for the 
sustenance of thousands of his ryots. 

"Looking, then, at the enormous benefit conferred on the public 
by these tanks ; considering that, in this district at least, their 
existence is an absolute and positive necessity, for without them 
the land would be a wilderness and the country a desert. Con- 
sedering these things, I think that it would be inequitable to 
impose upon the owners of the lands, on which these tanks are 
situated, a greater obligation than to use all ordinary precaution 
to prevent the water from escaping and doing injury to their 
neighbours.' 

"The cases of Blyth v. Birmingham Waterworks Com pany{2'), 
and Whiihers v. North Kent Railway Company^S) appear to be on 
all fours with the present case ; and in both of these cases, as the 
works were sufficient for ordinary occasions the Defendant was 
held not bound to provide against extraordinary accidents. 

"l have now to determine whether the Defendant did use 
reasonable and proper precautions to guard against all ordinary 
accidents. I am of opinion that he did ; it is not to be expected 
that you would find these tanks constructed on the most approved 
scientific principles, or furnished with the latest known works to 
provide for the escapement of the water. In not one of a hundred 
of the Government tanks would you find calingulahs constructed 
on the best known principle. How then is it to be expected that 
Defendant should make use of those appliances in the construction 

(O Law Rep, 3 H. L. 330. (2) 25 L. J. (Ex.) 212. 

(3) 27 L. J. (Ex.) 417- 
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of his tanks. It was proved by the evidence of the Defendant's 
1874 ninth witness that the tanks of Putioor and Coyempetia and those 
Madras above them, had all either calingulahs or earthen dams, and that 
Railway CO these calingulahs and earthen dams are in ordinary use through- 
Zemindar out the whole district, and are considered perfectly sufficient for 
Carvatena- ordinary occasions, and it appears to me that greater pre- 
G ARUM . caution could not properly be looked for from the Defendant. 

“‘Negligence,’ Baron Alderson said, ‘consists in the omitting to 
do something that a reasonable man would do, or the doing some¬ 
thing that a reasonable man would not do, in either case uninten¬ 
tionally causing mischief to a third party.’ 

Applying that definition to the present case, I am of opinion 
that Defendant did all that a reasonable man in his position and 
with his education and opportunities could have been expected to 
have done for the proper storing of the water in these tanks, and 
that he did not omit to take any reasonable precaution. 

“And now to decide whether the bursting of the tanks was an 
ordinary or extraordinary accident. 

“It is clearly proved that for three or four days before the 
bursting of the tanks there had been heavy rains, and that for 
seventeen or eighteen hours before the accident there was a 
tremendous downpour of rain, some of the witnesses said that 
they had not knpw^ such a fall of rain for twenty years, and the 

to 

Plaintiffs* third witness admitted that from the time the breaches 
occurred until the Sunday before his examination he had never 
seen such a downpour, f.e., for a period of nearly five years. 

“I have no doubt whatever that it was this continuous heavy 
downpour of rain that caused the tanks to burst and that the 
accident was an extraordinary one, against which the Defendant 
was not bound to provide 

And here I would refer again to the two cases previously cited 
by me. In Blyth v. Bit^mingham Waterworks Company {\) the 
apparatus for supplying the street with water, constructed accord¬ 
ing to the best known principles, was so acted upon by a frost of 
unusual severity as to cause it to become inoperative* the Defen¬ 
dants were held not liable for the damage occasioned by the pipe 
bursting. 


(1) 25 L. J, (Ex.) 2IJ. 
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“ And in Withers v,horih Kent Railway Company (l), where a 
portion of the line of railway was injured by an extraordinary 
flood, the state of the road being secure against ordinary flood, the 
company was held not liable for injury to a passenger by displace¬ 
ment of the rails. 
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“These cases appear to me to be very similar to the present 
case, here the means of escapement allowed in the tanks were 
sutflcient for all ordinary floods; they were such as are universally 


Zemindar 

OF 

Carvatena* 

garum. 


employed throughout the country, but they broke down under the 
pressure occasioned by the extraordinary floods induced by an 
extraordinarily heavy fall of rain. 

“ I find, then, that the Defendant was bound only to use all 
reasonable care and precaution to prevent the occurrence of 
ordinary accidents arising from the bursting of the tanks. 


“ That he did use such reasonable care and precaution with 
respect to the tanks referred to in the plaint; that the bursting of 
the tanks in December, 1865, was an extraordinary accident 
against which Defendant was not bound to provide; and that he 
is not liable to Plaintiffs for the damage sustained by them in 
consequence of the bursting of the said tanks,” 

On appeal, the High Court of Madras upheld, the. judgment of 
the Court below in favour of the Respondent. In his judgment 
the Hon. William Holloway, acting Chief Justice, said 

“ It was not attempted to impeach the conclusions of the Civil 
Judge upon the evidence, and the question of negligence of con¬ 
struction does not really arise. These conclusions are :■_1. That 

the tanks were existent beyond living memory. 2. That they 
were breached by an extraordinary flood. 3. That they were tanks 
constructed in the ordinary manner, with escapements sufficient for 
all ordinary floods, and are such as are universally employed. 
4. That these tanks are absolutely necessary to human existence 
as far as it depends upon agriculture. 5- And, if there is anything 
in the point, that the railway was constructed with a full know- 
ledge of their existence. If it had been a case of nuisance there 
would have been a coming to the nuisance. If the Court on the 
first hearing of the case had intended to apply the doctrine of 


f 27 L. J. (Ex.) 417, 
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Fletcher v. Rylands{\) nothing would have remained but to assess 
the damages, and this was manifestly not the intention. Coming 
to the case, therefore, for the first time, I feel at full liberty to 
consider and decide upon the whole matter involved. 

“a rule of English law is not a rule for us unless it is acorrect 
rule, and it is quite possible that a rule excellent there may be 
wholly inapplicable here. It is impossible not to agree with 
Baron Bramwell that it is important to ascertain the principle on 
which a case should be decided, and in every casein which it is a 
question of a right, the nature of that right and its grounds of 
origin demand careful scrutiny. When a law, made up by cases, 
determines that there is in a particular case a liability, it in 
fact decides that there has been an infraction of right. When 
the House of Lords and the Exchequer Chamber in that case 
decided that there was a liability to compensate, they, in fact, 
decided that a man has right to store water only when he has 
taken complete precautions against its escape, that the escape is 
irrebuttable evidence of the culpable hurting of the right of 
another, of the commission of an injury, aiid that he is bound to 
compensate for the damage caused. The rights of demand which 
we are here discussing are in English Law called torts, and by 
modern writers on Roman Law they are commonly termed oblig¬ 
ations arising from unpecmitted acts. It has been objected tathis 
classification that nil independent rights of demand are to be in¬ 
cluded in this group which have for their object the preserving 
unimpaired the jural condition of a person, and restoring it where 
it has been injured without legal ground, and indifferently, in the 
first place, whether the hurtful act was an unpermitted one or not 
(Forster^ Preuss, Priv. R. 523). The point to which the attention 
of this eminent practical lawyer is here directed, is the fact that 
an act,apparently innocent and not therefore unpermitted.becomes 
the basis of the claim when damage actually results. The English 
case is an example of this. The truth, however, is that the act is 
decided to be an unpermitted one when it creates the damage, and 
this, not because damage without injury is or can be a cause of 
action, but because the right of the neighbour is not a right to 
prevent the building of a reservoir, but a right to prevent his 


(1) Law Rep. 3 H. L. 330. 
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mine from being invaded by water artificially collected. The J* • 

right is not one to collect any water at his pleasure, but only such 1874 

as he can restrain within his own bounds. When he fails to madras 
restrain it (this being the compass of his right) he exceeds that 
right, infringes the right of his neighbour, and commits an injury. z;. 

In that case of Fletcher v. Rylands the Lord Chancellor says (l): Zemindar 

«/ . 1 j i. Carvatena* 

My Lords, the principles on which this case must be deter- garum. 

mined appear to me to be extremely simple. The Defendants, 
treating them as the owners or occupiers of the close on which the 
reservoir was constructed might lawfully have used that close for 
any purpose for which it might, in the ordinary course of the 
enjoyment of land, be used ; and if in what I may term the 
natural user of that land there had been any accumulation of 
water, either on the surface or underground, and if by the opera¬ 
tion of the laws of nature that accumulation of water had passed 
oft into the close occupied by the plaintiff, the Plaintiff could not 
have complained that that result had taken place. If he had 
desired to guard himself against it, it would have lain upon him 
to have done so by leaving or by interposing some barrier between 
his close and the close of the Defendants, in order to have pre¬ 
vented that operation of the laws of nature.^ 

“The test here proposed is whether the accumulation took place 
in the course of the natural user of the close. Now it is very 
obvious that the most natural user of land is for the purposes of 
agriculture, and that in England, until the summer of 1868, it 
never entered into the head of any Englishmen that the storing up 
of large quantities of water could be essential to agriculture. 

How does the case stand here? Such storing is absolutely essen¬ 
tial to the simple agriculture of the people. This cannot he put 
more forcibly or more truly than it has been put by the Civil 
Judge. Laws older than the Mahomedan domination, as old as 
authentic history, have recognised the primary necessity of such 
tanks, and declared the destruction of them the greatest of crimes- 
and for the obvious reason that they are the well spring of J 
people’s life—surely the storing up of water is no mere artificial 
user of Indian land but the only possible mode of natural user 


(I) Law Rep. 3 H. L. 338. 
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Looking therefore at the principle of this casCf and not nierely at 
its form, I am clearly of opinion that there is no right to compen¬ 
sation simply because of damage from an escape. The rule upon 
which the relative rights of men are to be determined is no mere 
unbending formula. The existence of men in society requires 
that each should sacrifice a portion of his abstract rights to permit 
of the co-existence of others. This has of course been constantly 
recognised. In this as in so many other cases the formal rule of 
law is to be drawn from the matter of which it is the regulating 
principle. In Tipping, v, St, Helen's Smelting Company (l) the 
necessities of commerce are admitted as a ground for compelling 
persons in a populous town to put up with poisonous vapours, 
although the superior sanctity of property, always in England 
better considered than life or limb, is duly asserted at page 651. 
In Cavey v. Eedhitter (2) the Chief Justice points out the influ¬ 
ence of time, place and circumstance upon the question of 
nuisance. In Eamfofd v. TurnfcyCS) all the Judges recognise 
the doctrine. At the close of the judgment in the Exchequer 
chamber in Fletcher v. ftylands (4) the necessities of traffic upon 
the highway and of trade and commerce are recognised as grounds 
for the more limited duty imposed upon carriers and people 
throwing down packages from wharves. 

“Whether non fit injuria can be regarded as an explana¬ 

tion of the deversity where people are not fed by ravens, and where 
it is scarcely a matter of choice with a London clerk or labourer 
whether he will go into the St. Katharine's Docks or not,is another 
question. The true reason of the rule is that although not an 
immediate national economy, wealth and prosperity,with all other 
objects of man’s ethical interest, are mediate sources of law. This 
has had, always will have, and always ought to have, an impor¬ 
tant influence upon the construction of legal propositions. In the 
present case, I say agriculture is the oldest of arts. It is still the 
one of the greatest primary importance. Human life cannot sub¬ 
sist without it, and, despite the Lord Chancellor, human life is 
more important than property. This art in the country from 

(i } Law Hep 1 Ch. 66; 11 H. 1 ,. C. (2) 13 C.B. (N.S.) 476. 

64a. (3)3 B. & S. 66 . 

(4) Law Rep. 1 Ex. 265. 
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which this case comes is impossible without tanks by which water 
is to be stored to meet the terrible drought, which in their absence 
would wither every blade of grass, destroy the cattle, and render 
future culture impossible. This paramount human interest re¬ 
quires that a certain amount of risk should be incurred by those 
who, for the purposes of gain or otherwise, resort to a country of 
which this is the normal condition. They must put up with the Carvatena- 

, . GARUM* 

inconveniences. They have a perfect right to require that they - 

shall not be injured by the negligence of other people, but they 
have no right to be Secured at all events against consequences 
resulting from the natural user of the land and the changeable 
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character of the climate. To impose such a duty upon a landlord 
here, because it has been imposed elsewhere upon men who store 
up matter which may be dangerous and is not necessary, is to dis¬ 
regard the very principle upon which that duty was imposed. 
These observations are sufficient for the disposal of the only ques¬ 
tion put in issue against the Appellants, and I only remark upon 
the question of negligence because the Civil Judge has done so* 
My remarks shall be very few. 


** As to the sufficiency of the precautions to be used he will not 
find the English cases so clear as he seems to have imagined. In 
Withers v. North Kent Railway CompanyiX) there was a decision 
to the effect stated. The regular reporter, however, has judi¬ 
ciously omitted it, and because he, as well as the Privy Council(2), 
was unable to reconcile it with one which was decided within 
three weeks (^Rtick v. Williants)(3t). The doctrine of normal and 
abnormal is pushed to an extraordinary length in that case, and 
the only inference which it seems possible to draw is, that Com¬ 
missioners of Sewers are bound to greater foresight than railway 
companies. The doctrine of the Privy Council case again, not by 
any means going to the length of the case in the Exchequer, was 
disapproved of in Czech v. General Steam Navigation Company 
(4), where Willes, J. declares that the throwing the burden of proof 
on the railway company simply on account of the accident was 
wrong in the opinion of Erle^ C.J. It cannot be said, there¬ 
fore, that the English doctrine is in a very settled state. It cer- 


(i ) 27 L. J. (Ex.) 417. (3) 3 H. & N. 308. 

Ji) I Moore, P. C. (N.S.) loi. (4) Law Kep. 3 C. P. 
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tainly seems that if a passenger injured by a railway company is 
required to prove that there was negligence, that company being 
carriers for hire, the rule cannot reasonably be otherwise where, 
without any contractual relation, a main is to be made liable for 
culpa in the non-performance of the duty * of exercising in his 
habitual conduct a certain foresight and circumspection of espe- 
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Carvatkna- cially abstaining from operating hurtfully upon the property of 
o aru m. others. He who acts in contrariety to this civic duty without any 

definite design whatever is found in culpa' Holtzendorfft 
clop'ddie ii., p. 242. If therefore the question of negligence had 
been an issue, I should consider it not proved. The finding of the 
Civil Judge on this point was not contested at the bar. For the 
same reason I do not think it necessary to consider what construc¬ 
tion ought to be put upon the passage at the close of the Lord 
Chancellor’s judgment in Tipping v. Sf. Helen's Smelting Com¬ 
pany (0 with respect to prescription, or to consider what influ¬ 
ence the antiquity of the tanks ought to have upon this question. 


My conclusions are, that on the true understanding of the case 
of Fletcher v. Rylands (2), the Civil Judge’s decree is right; that 
if otherwise the imposing of such a duty upon a landowner is for¬ 
bidden by precisely the same principles as have forbidden the 
imposition upon wharfingers, railway companies, and shipowners. 
That this attempt would never have been made if the final decision 
had rested with Judges conversant with the necessities of the 
country, and that it has only been made in the hope that such a 
rule may be imposed elsewhere by Judges not so conversant. It 
is my hope and belief that that attempt will not be successful ; if 
it is I can imagine nothing more calamitous to the Hindu than 
what is called opening up the resources of the country. Either 
he must throw his land out of cultivation, or, without proof of any 
negligence on his side, be compelled to compensate for damages 
resulting from natural cultivation, to works centuries in advance 
of his immediate social necessities, and expensive beyond any 
which th'='se actual necessities would have generated. 


“ I entertain neither doubt nor hesitation in dismissing this 
appeal with costs.” 

And Mr. Justice Innes said; “if a man causes injury to another, 


(2) haw Rep, 3 H. L. 330, 


(I) 11 H. L. C. 642. 
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and damage follows, he is answerable for the act from which the 
injury has arisen if he could have avoided it. About the damage 1874 
in this case there is no question ; then was there injury ? Was madras 
there, by any avoidable act or omission of Defendant, a breach of RailwayCo. 
an obligation due to Plaintiff. What is the obligation of De- Zemindar 
fendant as to keeping these tanks from bursting and causing carvatena- 
mischief ? The tanks are ancient. They are maintained as they garum. 
have been immemorially used for the purposes of irrigation, 
according to a system in use throughout this part of India, The 
State is the general landlord, but in some parts of the country it 
has made over certain of its rights as landlord to zemindars like 
the Defendant,who thus become vested with the duties of manage¬ 
ment which previously appertained to the State. One of the 
duties which the State has always recognised as appertaining to 
itself is the maintenance of old and the extension, wherever prac¬ 
ticable, of new works of irrigation. The reason is obvious. 

Where works of irrigation are in existence, a population gradually 
gathers in the neighbourhood, and land is taken up and brought 
under cultivation on the faith of the works being maintained. 

Water brings with it abundance in good seasons, and enables 
provision to be made against seasons of scarcity. If the main¬ 
tenance of these works is abandoned, the population dwindles with 
the diminution of the means of subsistence, becomes impoverished, 
and finally disappears. The State also suffers in the loss of 
revenue which follows the diminution of abundance. W'hen, 
therefore, irrigation works have been constituted and maintained, 
and proved conducive to the increase of population and wealth, it 
seems obvious that their maintenance ought to be continued, and 
that the State, in recognising its duty to maintain them, has acted 
upon the view that their maintenance is necessary to the’pros- 
perity and advancement of the country. The tanks of this 
Defendant are in the same position in this respect as the other 
works under the direct management of the State. Now, it appears 
to me that in this country, that which the State has, in the 
interests of the community, taken upon it to maintain, it has 
impressed with the character of lawfulness, and although the 
maintenance of it may be, in some particular circumstances, 
dangerous to the interests of private persons, it is by the character 
which the State, acting for the community, has impressed upon it, 
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removed from the class of dangerous and noxious things which a 
man brings and keeps at his peril, ‘whether’ (as expressed by 
Blackburn^ J., in Fletcher v. Rylands (l) ‘the things so brought be 
beasts or water, or filth or stenches,* and is properly placed on a 
footing with the class of dangerous trades and occupations in 
England^ for which there is legislative sanction. In such cases, 
what is authorized to be done must be done in a careful manner. 
This is the whole obligation ; in other words, negligence causing 
damage gives a cause of action ; but unless there be negligence 
there is no action for damage caused by acts within the scope of 
the express or necessarily implied authority conferred by the law, 
(See/owes v.Festiniog Railway{2)t\Tk which Vaughan v. Taff Vale 
Railway Company (3) is quoted, and the recent case of Smith v. 


London and 6outh~Western Railway (4) (decided in the Exchequer 
Chjimber). 


“Now. it is conceded that in this case the Defendant had so 
maintained the tanks up to the date of the damage occurring that 
for twenty years they had not burst ; and the evidence shews that 
but for the extraordinary rainfall there was no reason for appre¬ 
hension. They were of the ordinary construction of most of the 
Government tanks , but it is conceded that some tanks have stone 
weirs, which offer greater security for the gradual escape of an 
unusual influx of water than those of these tanks. But I agree 
with the Judge that Defendant was not bound to avail himself of 
the last results of science, and that there was no want on his part 
of proper care and precaution. 

“For the reasons just given I think that the nature of these 
tanks, as shewn in the defence, is such as to exempt Defendant 
from responsibilityfor damage caused in the maintenance of them, 
unless there has been negligence on his part giving occasion to 
the damage. There has clearly been no negligence, and I agree 
in dismissing this appeal with costs.” 


Sir John Karslake, Q.C„ Mr. Watkin Williams, Q.C., and Mr. 
Mansel Jones, for the Appellants :— 

The principle applicable to cases like Uhis is accurately laid 

(1) Law Rep. i Ex. 28 o. (3) 29 1 .. J. (Ex.) 247 ; $ H. & N. 

(2) 37 L. J. (Q. B.) 214. 679. 

(4) 40 L. J. (C. P.) 21. 
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down in FUichet^ y. Rylands{\). Lord Cranworth there said: “if 
a person brings or accumulates on his land anything which, if it 
should escape, may cause damage to his neighbour, he does so at 
his peril. If it does escape and cause damage, he is responsible, 
however careful he may have been, and whatever precautions he 
may have taken to prevent the damage/* 

So also Lord Cafms said(2): “if the Defendants, not stopping at 
the natural use of their close, had desired to use it for any purpose, 
which I may term a non-natural use, for the purpose of intro¬ 
ducing into the close that which in its natural condition was not in 
or upon it» for the purpose of introducing water either above or 
below ground in quantities and in a manner not the result of any 
work or operation on or under the land ; and if in consequence of 
their doing so, or in consequence of any imperfection in the mode 
of their doing so, the water came to escape and to pass ofi into the 
close of the Plaintift, then it appears to me that that which the 
Defendants were doing, they were doing at their own peril/’ 

See also FilUter v. Phippard (3) ; Tnhervil v. Stamp (4); Jones 
V. Festiniog Railway Company(5)\ Vaughan v. Taff Vale Railway 
Company (6); Ruck v. Williams (7). Here the use of the land 
was not a natural use. It cannot be said to be a natural use to 
store up water in quantities so large that it may escape and damage 
your neighbours. When you are building a water-tank, it is not 
sufficient to make it large enough to contain the amount of water 
that falls ordinarily. It is proper to expect extraordinary falls of 
rain and to make provision therefor. There is ordinary “ extra¬ 
ordinary” whether against which to provide. If a man keeps a 
lion in a cage, and the cage is struck by lightning, and the lion let 
loose, is he to say it was the act of God ? The damage is done 
because he keeps a dangerous thing which is liable to be let loose. 
If a man has a fire in his house, and the fire extends to his neigh¬ 
bour’s house, he will be liable, even though there were no negli¬ 
gence on his part. It cannot make any difference as to the damage 
here, that the tanks are of great use to the landowner and his 


(I } Law Rep. 3 H. L. 340. 

(2) Ibid. 339. 

(3) II Q. B. 347. 

(4) I Salk. 13. 

(5) Law Rep. 3 Q, B. 733 - 


(6) 29 L. J. (Ex.) 247 ; s H. & N. 

679. 

( 7 ) 27 L. J. (Ex.; 357 ; 3 H. & N. 
308. 
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J- C- tenants. With regard to the argument of coming to a nuisance, it 
1874 is not a question of nuisance at all. We could not restrain them 
Madras injunction ; all we could say would be, if you place or keep this 
Railway Co artificial structure on the land, so as to be dangerous to your neigh- 
ZEMiNDAR bours, then you must be responsible for damages : Tipping v. Sf. 

Carvatena* Smelting Company (l). If the reservoir exists for any 

GARUM. number of years, the zemindar does not acquire a prescriptive 

right to allow water to escape. With regard to negligence, the 
Courts below have wholly misinterpreted the law as to it. 


Mr. Leithj Q.C., and Mr. S. O, Gt*ady for the Respondent 

Our arguments are : First, the general law of England is not 
applicable here. Secondly, if it were, the case of Fletcher v. Ry. 
lands (2) is not applicable. And, thirdly, if it were, then this case 
comes within the exceptions that are alluded to in Fletcher v. 
Rylands (2). The facts in Fletcher v. Rylands are wholly dif¬ 
ferent from the facts here ; for there a man had bought on the 
land something for his own purposes. He was under no obligation 
to maintain it there; he could have removed it whenever he liked. 
Here the reservoir was an integral portion of the land as the Re^ 
spondent received it. There was no voluntary act on his part in 
placing it there. It would have been a crime on his part to re. 
move it. He took all reasonable and proper precautions to prevent 
the tanks from bursting. But the escape of the water was the 
result of unavoidable circumstances.over which he had no control. 

The Appellants in their plaint did not charge the Respondent 
with negligence. 

[They referred also to Mayor of Lyons v. East India Com- 
pany (3).] 


- Their Lordships having reserved their judgment, it was now 

y^*ly delivered by the 


The Right Hon. Sir Robert P. Collier :_ 

The Madras Rathoay Company claimed in this suit damages 

against the Defendant, the Zemindar of Carvatenagarum, for 

(I) Law Rep. I Ch. 66; ,i H. L. C. 642 . (e) Law Rep. 3 H.L. 330. 

(.1) I Moore, P. C. 175. 
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iniuries occasioned to their railway and works by the bursting of 

two tanks upon his land. *^74 

The Defendant denied that the injuries complained of resulted 
from the bursting of the tanks ; he asserted that if they did so i,, 
arise, the bursting was caused by no act or negligence of his, Zemindar 
but by vis major ** or the act of God. He further pleaded in these Carvatena* 

GARUM. 

terms :— - 


“ The tanks referred to in the plaint have existed from time 
immemorial, and are requisite and absolutely necessary for the 
cultivation and enjoyment of the land, which cannot be otherwise 
irrigated; and the practice of storing water in such tanks in Indiat 
and particularly in this district and in the Zemindary of Ca^vate- 
nagafum and the adjacent districts, is lawful, and is sanctioned by 
usage and custom. The said zemindary is a hilly district, and the 
ryots will be unable to carry on their cultivation without such 
tanks, they being the chief source of irrigation, and the omission 
to store quantities of water in such tanks will be attended with 
consequences dreadful to the inhabitants of the country. 

“The Defendant could not have avoided collecting a quantity 

of water in the tanks during the monsoon, and he has not failed to 

« 

use any reasonable care that may be expected from him. There 
were also several tanks and channels above his tank belonging 
to Government and other people, which also burst at the same 
time.*' 

He also contended that the damage arose through want of pro¬ 
per care on the part of the Appellants in the construction of their 
works, but this contention was abandoned. It was found by both 
Courts, and it is not now disputed, that the works of the Plaintiffs 

did suffer serious damage from the bursting of the tanks; these 

last two questions, therefore, need not be further referred to. 

The issues, as far as they are material to this appeal, agreed to 
by the parties, were:— 

1. Whether the injuries complained of were the result of vis 
major, or the act of God, or other influences beyond the Defen¬ 
dant’s control, 

2. Whether Defendant is liable for any, and if so what, damages 
sustained by the Plaintiffs. 

The evidence given in the cause may be summarized as fob 
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J. C. lows ;—It was shewn that the tanks of the Defendant, which were 
1874 ancient tanks, the date of their origin not appearing, were con* 
Ma^as slructed in the usual manner, that the banks were properly 
Railway Co attended to and kept in repair, that sluices and outlets for the 
Zemindar water were provided of the kind usually employed both in private 
^L. and Government tanks, and usually found sufficient, and which had 
garum. proved sufficient to prevent any overflow or bursting of the tanks 

in question for twenty years; but that an improved description of 
sluice, of recent introduction, would be still more efficacious. That 
at or some days before the accident there had been an unusual 
and almost unprecedented fall of rain, described by the deputy* 
inspector of the railway as the heaviest he had ever seen during 
his residence of thirteen years in the locality, and by witnesses for 
the Defendant as exceeding any fall of rain for twenty years ; 
that this extraordinary flood, which caused the neighbouring river 
to overflow, and possibly brought down to the tanks, whose over¬ 
flowing is complained of, the contents of other tanks at higher 
levels, proved more than the sluices could carry off. that the banks 
of the tanks were overflowed, and finally carried away. 


Upon these facts the Acting Civil Judge of the Civil Court of 
Chitioor found for the Defendant, holding that he was not liable 
in the absence of negligence, and that he had not been negligent. 
This judgment was affirmed by the High Court on appeal. 

The appellant now contends that the judgment of the High 
Court should be reversed on two grounds :— 


1st. That the Defendant, by storing up water on his land, 
rendered himself liable in damages, should it escape and do injury 
to other persons, even though he might not have been guilty of 
negligence. 

2nd. That both the Indian Courts have applied an erroneous 
rule of law to the consideration of the question of negligence. 

The case mainly relied upon in support of the first contention 
is Fletcher v. Rylands (l), which it becomes necessary to examine. 
In that case the Plaintiffs, the owners of a mine, sued for damages 
the Defendants* owners of some adjacent land,who had constructed 
a reservoir on their land for the purpose of working a mill, from 
which reservoir water flowed through some disused mining works 


(i) Law Rep. 3 H. L. 330. 
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into the Plaintiff’s mine, and flooded it. It was held by the 

Exchequer Chamber and by the House of Lords that the Plaintifis _ 

were entitled to damages against the Defendants. The grounds madras 
of this judgment are stated very clearly and shortly by the then Railway Co 

Lord Chancellor (Lord Cairns), and Lord Cranworth. The Lord zemwdar 

OF 

Chancellor says :— Carvatena- 

GARUM. 

“The principles on which this case must be determined appear - 

to me to be extremely simple. The Defendants, treating them 
as the owners and occupiers of the close on which the reservoir 
was constructed, might lawfully have used that close for any pur¬ 
pose for which it might, in the ordinary course of the enjoyment 
of the land, be used ; and if, in what I may term the natural use of 
that land, there had been any accumulation of water, either on the 
surface or underground ; and if, by the operation of the laws of 
nature, that accumulation of water had passed off into the close 
occupied by the Plaintiff, the Plaintiff could not have complained 
that that result had taken place. If he had desired to guard himself 
against it, it would have lain upon him to have done so, by leaving 
or by interposing some barrier between his close and the close of 
the Defendants, in order to have prevented that operation of the 
laws of nature. . . , On the otlier hand, if the Defendants, not stop¬ 
ping at the.natural use of their close,had desired to use it for any pur¬ 
pose which I may term a non-natural use, for the purpose of intro¬ 
ducing into the close that which, in its natural condition, was not 
in or upon it, for the purpose of introducing water either above or 
below ground in quantities, and in a manner not the result of any 
work or operation on or under the land ; and if in consequence of 
their doing so, or in consequence of any imperfection in the mode 
of their doing so, the water came to escape and pass oft into the 
close of the Plaintiff, then it appears to me that that which the 
Defendants were doing, they were doing at their own peril; and if, 
in the course of their doing it| the evil arose .... of the escape of 
the water and its passing away to the close of the Plaintiff, and 
injuring the Plaintiff, then, for the consequence of that, in my 
opinion, the Defendants would be liable.** 


Lord Or*anworth thus states the principle of the decision :_ 

“ If a person brings and accumulates on his land anything 
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which, if it should escape, may cause damage to his neighbour, he 
does so at his peril. If it does escape and cause damage, he is 
responsible, however careful he may have been, and whatever pre¬ 
cautions he may have taken to prevent the damage .... and the 
doctrine is founded in good sense. For when one person in man¬ 
aging his own affairs, causes, however innocently, damage to 
another, it is obviously only just that he should be the party to 
suffer. He is bound sic uti suo ut non laedat aliennm.'* 


But the principle that a man, in exercising a right which belongs 
to him, may be liable, without negligence, for injury done to 
another person, has been held inapplicable to rights conferred 
by statute. This distinction was acted upon in Vaughan v. Taff 
Vale Railway Company (l), where it was held by the Exchequer 
Chamber that a railway company were not responsible by damage 
from fire kindled by sparks from their locomotive engine, in the 
absence of negligence, because they were authorized to use 
locomotive engines by statute. Chief Justice Cockburn observes, 
where the Legislature has sanctioned and authorized the use of 
a particular thing, and it is used for the purpose for which it was 
authorized, and every precaution has been observed to prevent 
injury, the sanction of the Legislature carries with it this conse¬ 
quence, that if damages result from the use of such a thing 
independently of negligence,the person using it is not responsible.’* 
This view is fortified by the consideration that theLegislature may 
be presumed not to have conferred special powers on persons or 
companies without being satisfied that the exercise of them would 
be for the benefit of the public, as well as of the grantees. On the 
same principle it was decided that a waterworks company laying 
down pipes by a statutory power, were not liable for damages 
occasioned by water escaping in consequence of a fire-plug being 

forced out of its place by a frost of unusual severity :Blyth\, 
Birmingham Waterworks Company (2). 


On the other hand, \vi Jones v. Festiniog Railway Company (3), 
it was held that a railway company which had not express statut¬ 
able power to use locomotive engines, was liable for damage done 

(2) 25 L. J. (Ex.) 213. 

(3) Law Rep. 3 Q. B. 733. 


(i) S H. & N. 679. 
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by fire proceeding from them, though negligence on the part of 
the company was negatived. 

It has been argued on the part of the Respondent that the case 
of Fletcher v. Rylands (l), decided on the relations subsisting be¬ 
tween adjoining landowners in this country, has no application 
whatever to India, Though that case would not be binding as an 
authority upon a Court in India not administering English law* 
their Lordships are far from holding that, decided as it was, on the 
application of the maxim, sic utere tuo ut alienutn non Icedas, ex¬ 
pressing a principle recognised by the laws of all civilised coun¬ 
tries, it does not afford a rule applicable to circumstances of the 
same character in India —they are of opinion, however, that the 
circumstances of the present case are essentially distinguishable. 

The tanks are ancient, and formed part of what may be termed 
a national system of irrigation, recognised by Hindu and Maho- 
medan law, by regulations of the East India Contpanyt and by 
experience older than history, as essential to the welfare, and, 
indeed, to the existence of a large portion of the population of 
India, The public duty of maintaining existing tanks, and of 
constructing new ones in many places, was originally undertaken 
by the Government of India, and upon the settlement of the 
country has, in many instances, devolved on zemindars, of whom 
the Defendant is one. The zemindars have no power to do away 
with these tanks, in the maintenance of which large numbers of 
people are interested, but are charged under Indian law, by reason 
of their tenure, with the duty of preserving and repairing them. 
From this statement of facts referred to in the judgment of the 
High Court, and vouched by history and common knowledge, it 
becomes apparent that the Defendant in this case is in a very 
different position from the Defendants in Fletcher v. Rylands. (l) 

In that case the Defendants, for their own purposes, brought 
upon their land and there accumulated a large quantity of water 
by what is termed by Lord Cairns “ a non-natural use*’ of their 
land. They were under no obligation, public or private, to make 
or to maintain the reservoir ; no rights in it had been acquired by 
other persons, and they could have removed it if they had thought 
fit. The rights and liabilities of the Defendant appear to their 

(I) Law Rep. 3 H. L. 330. 

VOL. I. 2 D 

51 


J.C. 

1874 


Madras 

RailwayCo. 

V. 

Zemindar 

ofCarvate- 

NAGARUM. 



N 


386 INDIAN APPEALS. . [L: R. 

Lordships much more analogous to those of persons or corpora- 
1874 tions on whom statutory powers have been conferred and statutory* 
Madras duties imposed. The duty of the Defendant to maintain the tanks 
RailwayCo. appears to their Lordships a duty of very much the same descrip* 
Zemindar as that of the railway company to maintain their railway ; 
^NAGARUM^* opinion that, if the banks of his tank are washed 

-- away by an extraordinary flood without negligence on his part, he 

is no more liable for damage occasioned thereby than they would, 
be for damage to a passenger on their line, or to the lands of an. 
adjoining proprietor occasioned by the banks of the railway being 

washed away under similar circumstances. See Withers v. ^orth 
Kent Railway Company (l). 

The second ground on which the Appellant relied was not so 

clearly stated ; their Lordships understood it to be, in substance, 

that the Court below and the High Court estimated by a wrong 

standard the amount of care which the law requires of the Defen- 
dant. 

It should be observed that the question of negligence was little, 
if at all. argued in the High Court. The Judge of the Court 
below quotes and applies to the case the following definition of 
negligence by Baron Alderson Negligence consists in the 
omitting to do something that a reasonable man would do,or in the 
doing something that a reasonable man would not do, in either 
case unintentionally causing mischief to a third party; ’* and the 
High Court confirm this view of the law. Without adopting every 
expression of the Judge of the inferior Court, their Lordships are 
unable to say that the case has been decided on an erroneous view 
of the law. On the question of fact whether or not negligence was 
proved by the evidence, they see no sufficient reason for departing 
from their ordinary rule of not disturbing the concurrent finding 
of two Courts. 

For these reasons their Lordships will humbly advise Her 
Majesty that the judgment of the Court below should he affirmed, 
and the appeal dismissed with costs. 

Solicitors for the Appellants : Freshfields. 

Solicitors for the Respondent : Keen & Rogers. 


<r) 27 L. J. (Ex.) 417. 
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GANENDRO MOHUN TAGORE. Appellant; 

AND 

RAJAH JUTTENDRO MOHUN TAGORE, 1 
OPENDRO MUHUN TAGORE, DOORGA 
PERSAUD MOOKERJEE, BROOJEN- 1 ^ 

DRO BHOOSUN CHATTERJEE, and ^ respondents. 

CHUNDER MOHUN CHATTERJEE | 

(Trustees). j 

Oft Appeal from the High Court of Judicature at Fort William 

in Bengal. 

Where a devise is to determine on the devisee ceasing to use a certain 
house as his residence, and no manner or period of residence is prescribed, 
exclusive residence is not supposed to be meant; the occasional use of the 
house and keeping an establishment in it with the intention of again using it 
as a residence is a sufficient compliance with the condition. 

Question raised as to what is a sufficient compliance with the condition of 
using a Boitokanah house as a residence. 

The condition as to cesser does not arise in consequence of the devisee not 
using the house in any sense as his residence for four years after the testa¬ 
tor’s death,where the delay can be justified by the pendency of a suit brought 
to defeat his title, and by his inability to obtain possession of the whole of 
the house from trustees, and by the unfit state of the house for residence 
owing to the want of repairs, which were in progress. 

This was an appeal from the judgment and decree of the High 
Court of Judicature at Fort William, in Bengal, dated the 19th of 
May, 1873, on a hearing before the Hon. Mr. Justice Macpherson 
and the Hon. Mr. Justice Pontifex, whereby it was ordered and 
decreed that the Appellant’s suit should be dismissed with costs. 
The object of the suit was to have it declared that the interest of 
the Respondent, Juttendro Mohun Tagore, in the property of the 
late Hon. Prosono Coomar Tagore ceased on the 15th of January, 
1869, and to obtain possession of the property for the Appellant. 

The facts of the case are sufficiently set forth in the judgment. 
Thechief question for the consideration of the Judicial Committee 

* Present THE RIGHT HON. SlR JaMES W, COLVILE. The RIGHT HON. 
SIR BARNES PEACOCK, THE RIGHT HON. SiR MONTAGUE E. SMITH, and 

The Right Hon. Sir Robert p. Collier. 


J. C.* 
1874 


June 18, 19. 
20 ; 

July 24. 


20 2 
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was as to whether the provisions of the will of the Hon. Prosotio 
1874 Coomat* Tagore (which had formed the subject of a former appeal 
Ganendro Majesty in Council) had been complied with as to the 

Pespondenty«ffe«i//'o using the Boitokanah house as his residence. 

V. The testator had provided that if the devisee should cease “to 
JUTTENDRO residence in Calcuita, the Boitokanah house and 

MOHUN premises, then the devise should cease and determine/’ The 
Tagore. 

- Appellant contended that the Respondent Juttendro had ceased to 

use the house as his residence. Juttendro^ on the other hand con¬ 
tended that he had been, and now was, using it as his residence. 

Another of the questions was as to whether there had not been 
a breach of the condtion as to residence, in consequence of the 
Respondent not having used the Boitokanah house in any sense as 
a residence between the 28th of August, 1868, when the testator 
died, and the completion of some large repairs in October, 1872, 
The Respondent contended that this delay was justified by the 
pendency of a suit brought by the Appellant to defeat the Re¬ 
spondent’s title altogether ; by his inability to get possession of 
the entire house from the trustees ; and by the unfit state of the 
house for residence owing to the want of repairs. 

M.T, Joshua Williams^ Q.C., and Mr. Leiih^ Q.C. (with them Mr. 
7 . D. Bellf Mr. Forbes, and Mr. Lav>rence Biale), for the Appel¬ 
lant:— 

In the Court below it was urged that, inasmuch as the limita¬ 
tions to take effect on the determination of Juttendro's interest had 
been declared to be void, the condition as to cesser also fell to the 
ground, and the.heir could take no advantage of a breach of it. 
But the_interest of the deviseejs to cease on the cessation of 
residence, irrespectively of these limitations. 

Then it was said that until Juttendro became entitled to a con¬ 
veyance from the trustees on the death of the last annuitant, the 
condition as to cesser would not attach; that this was shewn by 
the fact that one of the causes of forfeiture was non-payment 
of the Government jumma ; that this being very much more than 
the Rs. 30,000 a year to which only would be entitled 

before there Avas a surplus income, the testator could not have 
meant that that there should be a forfeiture in default of the 
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Respondent paying a very much larger sum than he was getting 
at the time. However, we contend that it is clear that the testator 
in this clause contemplated an immediate residence by the Re¬ 
spondent. Juttendro comes within the meaning of the clause, as 
he is a tenant for life, subject to the charge for the payment of 
legacies and annuities. It would clearly be defeating the object 
of the testator, if he might hold the house and be in the enjoy¬ 
ment of the rents and profits of the estate, and yet delay his 
residence until the last annuitant had died. What was intended 
was to have continuously a representative of the family at the 
Boitokanah house. 

Thus the case is limited to thequestion whether ornoijutietidro 
has used the Boitokanah house as his residence in Calcuttcx, He 
clearly has not done so. The testator did not give a mere general 
direction to reside there, but a particular direction to reside and 
to make use of the library, horses, carriages, and jewels. Jutten- 
dro^s user of the house has been a mere colourable one. 

He has slept and taken his meals always at his family house, 
and not at the Boitokanah ; he has not given any of his enter¬ 
tainments at the Boitokanah. In order to reside there, it is not 
sufficient for him to keep his servants there, and to go there occa¬ 
sionally by day and transact his business there, and sometimes 
receive his visitors there. His intention of not residing there is, 
moreover, shewn by his removal from the Boitokanah to his 
private house of much of the furniture and the jewels ; also of 
the plate, &c., and things connected with the state and dignity of 
the testator. 

With regard to what constitutes residence, see Dunne v. 
Dunne (l) ; Walcot v, Botfield (2); Rex v. Sat'gent (3) ; Wynne 
v. Fletcher (4), 

In considering the effect of the clause upon the will, reference 
was also made to Sheppard's Touchstone, p. 157. 

Mr. Forsyth, Q.C., and Mr. Doyne (with them Mr. Cowie, Q.C.), 
for the Respondents:— 

The limitations that were to take effect on the determination of 

(1) 7 De G. M. & G. 207. (3) 5 Burn. & East. 466. 

(2) Kay, 534. (4) 24 Beav. 430. 
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Juttendro's interest have been declared to be void ; consequently 
the condition as to cessor of the estate in the event of non-resi¬ 
dence does not come into effect. At any rate the heir cannot take 
advantage of it. The words of the will expressly *are, “ the per¬ 


son next in succession to ** the tenant for life “ under the limita¬ 
tions aforesaid shall at once succeed.’’ See Seymour v. Byrne{,\). 


Ganenoro 

MOHUN 
Tagore 

V. 

kajah 

JUTTENDRO 

'^AGOR^ However, we contend that there has been, in fact, no breach of 

the condition. From the death of the testator on the J^Sth of 
August, 1868, to the completion of the repairs in October, 1872, 
the Respondent, it is true, did not use the Boitokanah as his 
residence, but he visited the house and transacted the business of 
the estate there as one of the trustees, and durwans paid by the 
trustees were kept in it. The reasons for his not commencing his 
residence there during this interval are three. First, his title 
was not admitted ; the suit was pending in which the Appellant 
sought to oust him altogether from the estate ; it was begun in 
August, 1868, and not finished until July, 1872. How could he 
be expected to incur the expense of making that his residence 
when he mightt after all, have been liable to be ejected? Secondly, 
he was unable to get possession of the entire house from the trus¬ 
tees ; he only succeeded in doing so by a suit, which was begun in 
May, 1870, and finished in March. 1872. He was not bound 
to take violent possession. And, thirdly, the Boitokanah was 


wholly unfit for a residence until the completion of the necessary 
repairs. How could he reside in a house with cracked walls ? 
Accordingly, in November, 1872, when this suit was commenced, 
there was no ground for saying that the condition for cesser was 
not complied with, 


It is quite clear the testator could not have contemplated the 
clause with reference to cesser coming into operation immedi¬ 
ately on his death. For one of the causes of cesser was non¬ 
payment of the Government revenue, and this was far more than 
the income which Juttendro at first derived from the estate. Ac¬ 
cording to the contention of the Appellant, would have 

found himself in this position : he, a tenant for life, would be 
obliged to pay a much larger sum to the Government than he 
was getting for the estate, and yet would be obliged to keep his 


(i) 33 b. 690 . 
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residence at the Boitokanah house. The intention of the tes¬ 
tator was that the clause for cesser was to come into operation 
after the trusts were at an end and the donee's estate perfected 

by a conveyance. 

The Respondent lost no time in having the Boitokanah house 
repaired, and since October, 1872, he has used it as his residence 
in the strictest sense. “Residence” is, no doubt, a vague ex¬ 
pression. If a man keeps an establishment at a house in England 
he is said to reside there, even though he may not go there for 
years. With respect to a Hindu residence, we must, of course 
take into consideration the customs of Hindus. We must take 
into consideration the ordinary use of a Boitokanah house. The 
testator never intended that it should be used as an ordinary 
dwelling-house. .\nd even if he had, enough has been done by 
the Respondent to enable him to say he resides there. It was 
sufficient for him to keep his servants and his establishment there, 
to go there occasionally, to transact his business there, to receive 
his visitors there. It was not necessary for him to sleep there, or 
to give his entertainments there. As regards the ladies, all the 
evidence shews that they could not reside there unless extensive 
alterations and additions were made, which would entirely change 
the character of the house, and make it unsuitable for the purpose 
of a Boitokanah. -The Boitokanah is not built in such a manner 
as to allow a Hindu gentleman like Juttendro —who, as the testa¬ 
tor knew, was a married man living with his family—to use it as 
a family residence ; and the testator himself never used it in this 
way. 

With regard to the furniture, &c.. Juttendro merely removed 
some of the furniture and pictures from the Boitokanah tem¬ 
porarily for safe custody during the repairs. On the completion 
of the repairs they were restored, with the exception of a portion 
of the furniture, which was old and broken, and was consequently 
replaced. He has also sometimes allov/ed a few pictures to be 
removed for the purpose of being'copisd by his friends. And as 
to the jewellery and plate, he selected for his own use and retained 
the best, and enjoyed it according to the will of the testator, and 
permitted the executors to sell the remaining portion thereof. 

On the question of forfeiture on ceasing to reside, see Ridgway 
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ley (3). 


July 24. Their Lordships having reserved their Judgment, it was 
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Tagore now delivered by 

V. 

13 A ¥ A *J 

JUTTENDRO ThE RIGHT HoN. SIR MONTAGUE E. SMITH :— 

MOHUN 

Tagore. The questions in this appeal arise upon a clause in the will of 

the late Hon. Prosono Coomar Tagore^ making provision for the 
cesser of the estate of the persons entitled under the limita¬ 
tions of the will in the event of non-residence in his Boitokanah 
house. 


The will by which the testator devised his estates, after the 
determination of the life estate given to Juttendro Mohun Tagore 
(the first Respondent), to sons successively in tail male, 

with subsequent limitations over, according to English forms of 
limitations, underwent much consideration in the Courts in India 
and in this tribunal. The final decision, speaking generally, was 
that the limitations in tail and subsequent limitations were con¬ 
trary to Hindu law, and void, and that upon the expiration of 
the first life interest the Appellant, the testator’s only son, was 
entitled, as heir, to the estate. 

It will be necessary, before considering the questions arising 
upon the clause of residence, to refer shortly to the scheme of the 
will and to some of its provisions. The testator expressly declared 
that his son, the Appellant, should take nothing under his will. 
He devised all his real and personal property to four trustees (of 
whom Juttendro was one) in trust to get in the personalty, with 
an exception thus expressed :—** Save and except the jewels, 
household furniture, and other articles in the personal use of the 
members of my family, and save and except such jewels, house¬ 
hold furniture, books and libraries, carriages, horses farmyard, and 
other articles as the person or persons for the time being bene¬ 
ficially interested in my real estate, or the income or surplus 
income arising therefrom under the limitations and declarations 
hereinafter contained and made, shall wish to retain for his and 


(2) 7 H. L. C. 707. 


(1)7 Beav. 437. 


(3) X T. &. R 530. 
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their own use.” Upon trust.lafter paying debts and legacies, to 
invest the residue and pay out of the income divers annuities and 
the unexpended surplus of such income to the person who for the 
time being should be entitled to the beneficial enjoyment of his 
real property or the profits of it. And as to the realty, upon trust, 
until his debts, legacies, and annuities had been paid and fallen in, 
to collect the rents and profits, and apply them to pay his legacies 
and annuities, if the personalty should be inadequate, and subject 
thereto, to pay the residue to the person for the time being to 
whom he had devised his real estate under the limitations therein* 
after contained “for the absolute use of such person;*’ and he 
further directed that the trustees should hold the estate generally 
for the use and benefit of such person, so far as wasconsistent with 
the trusts and provisions of the will. The testator directed that 
out of the income, after paying the necessary costs of managing 
his estate, “ including the expense of the establishments in the 
Mofussil and CalciUtat' the person for the time being entitled to 
the beneficial enjoyment or surplus income of his real property 
should receive Rs. 2,500 a month, or Rs. 30,000 a year. As soon 
as the legacies and annuities were paid, and had fallen in, the 
trustees were directed to convey the real estate unto and to 
the use of the persons who should be entitled to the beneficial 
interest therein. 

The will, after mentioning numerous legacies and annuities, 
contains the specific limitations of the realty, which are introduced 
by a preamble, stating, amongst other things, that the testator was 
possesed of a talook in Zillah Rungpore^ subject to a jumma of 
of Rs. 40,555, and of the Boitokanah house, land, and premises 
where he usually resided. He then devises (subject to the devise 
to the trustees) his ” real property,” and “ also library, horses, 
carriages, farm-yard, furniture of the Boitokanah, jewels, gold and 
silver plate, &c.,” unto and to the use of Juttendro (the Respon¬ 
dent) for his natural life, with the limitations over which have 

been already referred to. 
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The clause in question as to residence is as follows :_ 

“ Provided always, and I hereby declare that if any devisee or 
tenant for life, or entail, or otherwise, or any person entitled to 
take as heir by descent,or adoption, or otherwise, or in any manner 
52 



394 


INDIAN APPEALS. 


[L. R. 


J. C 
1874 


Ganendro 

mohun 

Tagore 

V* 

Rajah 

JUITENDRO 

Mohun 

Tagore, 


under the limitations hereinbefore contained, shall permit or suffer 
the said property so devised and limited, as aforesaid, or any 
portion thereof, to be sold for arrears of Government revenue, or 
shall after attaining his majority cease to keep up in a due stale 
of repair, and to use as his residence in Calcutta^ the said Boito- 
kanah houses and premises where I now reside, and make use and 
enjoy my library, horses, carriages, farm-yard, furniture in the 
said house, and jewels, gold and silver plates, &c., in my use and 
possession, then and immediately thereupon the devise and limi¬ 
tations in this my will contained and declared shall wholly cease 
and determine as to him, and the person next in succession to him 
under the limitations aforesaid shall at once succeed as if the said 
person so permitting or suffering the said property, or any portion 
thereof, to be sold for arrears of Government revenue, or so 
ceasing to keep up in a state of repairs, and to use as his resi¬ 
dence my said Boitokanah house, had then died.'* 


It was contended in the former suit by the Appellant that 
Juttendro's life estate was void, owing to the uncertainty of the 
period at which it was to commence. But it was held by this 
tribunal that there was no uncertainty, for his interest was to 
begin at once. It is said in the judgment :— 


“ Their Lordships read this will, alike according to its words 
and substance, as giving a life interest subject to a charge for pay¬ 
ment of legacies and annuities, whereby the rents over and above 
Rs. 2,500 per month, and the expense of maintenance, are to be 

applied in aid of another fund until the legacies and annuities are 
paid.” 

The testator died on the 30th of August, 1868. The suit was 
brought by the Appellant on the 18th of November, 1872, to have 
it declared that the interest of Juttendi^o had ceased by reason of 
his non-compliance with the clause relating to residence, and that 
the Appellant, as heir, was entitled to the estate, subject to the 
legacies and annuities. 


Three distinct grounds of answer were argued at the Bar. 
1. That the limitations to take effect on the determination of 
Jnttendros interest having been declared to be void, the condition 
was not binding, and the heir could take no advantage of a breach 
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of it. 2. That the condition would not attach until Juttendro 
became entitled to a conveyance from the trustees on the death of 
the last annuitant : and 3. That, if this were not so, there had 
been in fact no breach of the condition. 

On the first point their Lordships, as they intimated during 
the argument, find no difficulty in holding that, as the clause 
provides for the cesser and determination of the life interest of tagore. 
the Respondent in the event of the conditions in it not being per- 
formed, his interest, notwithstanding the conditions over have 

been declared void, would cease when that event happened, and 

% 

the Appellant would be entitled to succeed as heir. 

On the second point, it was contended for the Respondent that, 
having regard to the other causes of forfeiture, and especially that 
for non-payment of the Government jumma, which far exceeded 
in amount the annual payment of the Rs. 30,000, to which alone 
he was entitled before there was a surplus income, the testator 
could not have intended that the clause should come into opera¬ 
tion until the trusts were at an end and the donee’s estate was 
perfected by a conveyance. 

It was urged, on the other hand, by the Appellant’s counsel, 
that the clause should be read distributively. They contended also 
that JuHendt^o, according to the language and substance of the 
decision of this tribunal, had a pres.::nt life interest subject only to 
the charge for payment of legacies and annuities. It was pointed 
out that the testator, in requiring the library and furniture to be 
used with the house, contemplated an immediate residence in it. 

And it was observed that Juttendro had actually recovered the 
possession of the Boitokanah house in a suit against the trustees, 
so that if the Respondent’s contention were correct, he might, it 
was said, hold the house, and be in the enjoyment of all the rents 
and profits of the estate, except what might be required to pay 
the last annuitant, without being subject to the condition of resi¬ 
dence until that annuitant died. Their Lordships would be 
reluctant to put a construction on the clause which would have 
the eftect of virtually defeating it, nor is it necessary for them to 
do so, since they agree with the judgment of the High Court in 
favour of the Respondent on the third point, viz., that there has 
been no breach, in fact, of the condition. 
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Boitokanah appears to mean a house, or the part of a house, used 
for sitting or reception rooms, where entertainments are usually 
given, and business transacted. The ladies of the family do not 
commonly enter these rooms, which, when in the same house with 
the Zenana, are usually the outer rooms. 

The manner in which the testator himself used the Boitokanah 
house, is thus found by the High Court :— 


* * » 

It appears from the evidence that the testator possessed a 
family dwelling-house as well as the Boitokanah, the two houses 
being completely distinct, and, indeed, situated on different sides 
of the same street : that some time before his wife’s death he 
ceased to sleep in the family dwelling-house, after having compla¬ 
ined of defective ventilation in his sleeping chamber there ; that, 
thenceforth he slept at the Boitokanah ; that subsequently, during 
his wife’s life, he took his mid-day or principal meal in the family 
dwelling-house and his evening meal in the Boitokanah ; that 
after his wife’s death he took both meals in the Boitokanah, but 
the mid-day meal was taken in native fashion and was cooked at 
the family dwelling-house, and the evening meal was taken in 
European fashion and was cooked at the Boitokanah; that he gave 
his native, or strictly Hindu entertainments in his family dwell¬ 
ing-house, and his Europen entertainments at the Boitokanah ; 
that the testator’s family idols were always lodged and worshipped 
at his family dwelling-house and never at the Boitokanah; and 
that, at the Boitokanah, all the affairs of his estate were conducted 
and the necessary establishment kept up and lodged.” 


The opinion of the High Court on the nature of the residence 
imposed by the condition, is thus expressed :— 


We think it is to be gathered from the will that the testator 
never intended the Boitokanah to be occupied as a dwelling- 
house in the ordinary sense of a Hindu dwelling-house.*’ And 
again, “ \\*e are of opinion that the residence intended by him was 
an occupation for the purposes of transacting business and of 
receiving male friends and visitors, and if the occupant of the 
house for the time being so desired (but not otherwise), for enter¬ 
taining male friends with hospitality : and we are further of 
opinion that such an occupation does not require that either 
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the occupant or the ladies of his family should sleep in tlie 
house.” 

Their Lordships think that, in the main, the High Court have 
properly construed the clause ; and they understood the Appel¬ 
lant’s counsel not to dispute this construction, but to contend that 
the evidence shewed that the clause, so construed, had not been 
complied with. 

Several English decisions were cited during the argument, as to 
the meaning of the word “ residence.” The principle, if any can 
be said to result from them, seems to be that where in a condition 
of residence no manner or period of residence is prescribed, but 
residence simply and without definition, exclusive residence is not 
supposed to be meant ; and that in such cases the occasional use of 
the house, and keeping an establishment in it, with the intention 
of again using it as a residence, is a sufficient compliance with the 
condition. In one case Lord Eldon seemed to think a condition 
imposing residence generally, was so vague that it was doubtful 
whether it could be enforced ; and he held that, at all events, 
slight and rare instances of actual residence by the donee were, 
when the house was kept open by servants living in it, sufficient 
to satisfy so general a direction : Fillingham v. Bromley (l). In 
a case, Rex v. Sargent (2), where residence was a necessary qualifi¬ 
cation for the office of bailiff of a borough. Lord Kenyon said :— 

“ It never can be contended that in order to constitute a resi¬ 
dence in any place, it is necessary to reside any given number of 
days, or even any great part of the year. It happens perpetually 
that persons have diiferent places of abode, in some of which they 
reside more or less, as suits their convenience.” 

The words of the present clause are, “ cease to use as his resi¬ 
dence in Calcutta'^ It was not disputed that a reasonable time 
must be allowed to the donee after the testator’s death for the 
commencement of the residence, before it could be imputed to 
him that he had ceased to reside. The testator died on the 28th 
of August, 1868, and the Respondent did not, it would appear, use 
the Boitokanah in any sense as a residence, until some large 
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repairs were completed in October, 1872. During this interval of 
time he visited the house and transacted the business of the estate 
there as one of the trustees, and durwans paid by the trustees were 
kept in it. 

The first question is, whether in the interval referred to, the 
Respondent CDuld reasonably be required to commence using the 
house as a residence. The circumstances relied on by his counsel 
to justify the delay are (l), The pendency of the great suit brought 
by the Appellant to defeat his title altogether, which was begun 
in August, 1868, and finally disposed of on appeal to Her Majesty 
in July, 1872 ; (2), His inability to get possession of the entire 
house from the trustees, which he only succeeded in obtaining by 
a suit commenced in May, 1870, and ended in March, 1872 ; and, 
( 3 ), The unfit state of the house for residence, owing to the want 
of repairs. 

With regard to the first ground, it is certainly little in accord¬ 
ance with reason that the Appellant who disputed in the suit 
referred to the Respondent’s right to possession, and would, if his 
suit had been successful, have ejected the Respondent from the 
house with the loss of any money he might have expended on it, 
and with the liability to account for mesne profits, should now be 
heard to claim the estate on the ground that the Respondent did 
not take possession during the time covered by this litigation. 
But, without saying that the Appellant is estopped by his own 
conduct from taking advantage of the condition, their Lordships 
think that the delay is justified by the other two grounds referred 
to. 

It seems that in the testator’s lifetime the lower part of the 
house was used for the transaction of the business of the estate, 
and a small room on the upper and principal floor of the house 
was also used as an office. The Respondent, whilst willing to 
allow the lower part of the house to be used as before, objected to 
the retention of the upper room by the trustees. The result of 
the suit he brought against the trustees was that he was declared 
to be entitled to the possession of the whole house. Their Lord- 
ships cannot but think he might reasonably object to use it as a 
residence until this question was settled. The testator might 
have found no inconvenience in having the room occupied as an 
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office when the manager was his own servant, but the incon¬ 
venience to the Respondent might be great when a clerk appointed 
by the trustees was installed within the precincts of the residential 
part of the house. 

But a stronger ground to justify the delay existed in the state of 
the house and its want of repair. Mr. the surveyor, who 

saw the house two or three months before the testator died, says it 
was much in want of repairs at that time. Soon after his death, 
it was necessary to take down and rebuild a portion of the east 
wall at a cost of R*;. 6,200. But further extensive repairs were 
required. The trustees having hesitated to do them, the Respon¬ 
dent requested Mackintosh & Co. to survey the house, who made 
a report to him that ‘*the building throughout is urgently in need 
of repair.** This report he sent to the trustees, whth a request 
that the repairs should be executed. The trustees declined to do 
them on the ground that the obligation lay upon the Respondent, 
who, upon this refusal, commenced in December, 1871, a suit 
against them, and in March, 1872, obtained a decree ordering the 
trustees to repair. The repairs so ordered were commenced in 
July, and completed in November, 1872, at a cost of Rs. 14,000. 
Mr. Allan, the surveyor, says “ the Rs. 14,000 was necessary to 
make the house safe. The house was entirely out of repair, and 
some portion of it very dangerous.*’ 

The Respondent entered into possession in October, 1872, 

before the repairs were entirely completed, and their Lordships 

agree with the High Court in finding that up to this time there 

had been no unreasonable delay on the part of the Respondent in 

commencing to reside, and that no breach of the condition had 
then occurred. 

The conclusion at which, on this point, their Lordships have 
arrived, is sufficient to dispose of this suit, which was brought on 
the 18th of November, 1872, immediately after the completion of 
the repairs, in favour of the Respondent; but as evidence was 
given of the subsequent use of the house, and the High Court 
expressed an opinion upon it, their Lordships, to prevent future 
litigation, desire to state that on this point also they think the 
view of the High Court is correct. 

The Respondent, who appears to adhere more strictly than the 
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testator to Hindu usages, has no doubt continued to take his meals 
and sleep in the family house, where the other members of his 
family live ; but this mode of living is not of itself inconsistent' 
with such a residence in the Boitokanah house as the testator, in 
imposing the condition on his Ifindu descendants, must be sup¬ 
posed to have contemplated. It appears upon the evidence that, 
since the Respondent entered upon possession the house has been 
constantly kept open, new furniture has been added to the old. 
the library taken care of, and not only durwans but menial ser¬ 
vants have lived in the house. The Respondent himself frequently, 
if not daily, went to the house, and usually spent several hours 
there. It appears, also, that he transacted all afiairs of business 


there, and on some occasions received visitors in rooms properly 
furnished for their reception. These acts appear to their Lord- 
ships, having regard to the nature of a Boitokanah house and to 
Hindu usages, to amount to the use of it as a residence. 


It was strongly urged by the Appellant’s Counsel that any 
entertainments the Respondent might give ought to take place in 
the Boitokanah. and it was said he had always given them at his 
family dwelling-house. The omission, however, to use the Boito¬ 
kanah for this purpose may be accounted for and excused by the 
condition of the house up to the bringing of this suit. With 
regard to future entertainments, their Lordships cannot hold that 
the Respondent is in any way obliged to give them, although, in 
case he thinks fit to do so, he would best comply with the tes¬ 
tator’s will by using the Boitokanah house on some, at least, of 
these occasions. 


Some stress was laid on the fact that a part of the furniture and 
jewels had been removed from the Boitokanah to the family 
dwelling-house. But it seems this was done during the repair of 
the house, and the furniture was brought back or replaced, and 
afterwards used in it. The jewels were always kept at the family 
house, and were so kept there for greater safety ; but the lan¬ 
guage of the condition in no way confined the use of the jewels 
to the residence in the Boitokanah, 

Their Lordships observe with satisfaction that this suit has been 
brought to a conclusion with commendable expedition. It was 
commenced in November 1872, and within twenty months from 
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that date their Lordships are able to report upon this appeal to 
Her Majesty. This instance shews that appeals from Ir.dia, \i 
prosecuted with vigour, may now be speedily determined. 

In the result, their Lordships will advise Her Majesty to affirm 
the decree of the High Court and to dismiss this appeal, with 

costs. 

Solicitors for the Appellant ; J. S. & A. S. Judge. 
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Solicitor for the Respondent: T. L. Wilson. 
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ACCOVNT.l In a suit for an account it was or 
dered by consent of the parties that the cause 
should be referred to a commissioner to take ac¬ 
counts, who in taking them was to decide upon 
all questions of fact, whether as to the delivery 

of certain merchandise, or the value of such mer¬ 
chandise, delivered, or otherwise, with full power- 
for the purposes of the investigation ; and that if 
questions of law should arise and could not be 
settled or disposed of before the commissioner, 
they were to be submitted to the Court :— Held., 
that this reference was different from the ordinary 

reference to a commissioner to examine accounts 
under Art. j8i of the Code of Civil Procedure.— 
Whether it would be competent to the Court to 
re-open a question of account against a clear find¬ 
ing upon a question of fact relating to the account 
and made by the commissioner upon the evidence 
properly before him, quaere. WATSON v. AGA 
MEHEDEE SHERAZEE ... 346 

ACCOUNT CURKENT : See LIMITATION. 4 - 

AGBEEUENT BETWEEN PRINCIPAL AND 

AGENT LIMITATION. 4. 

ALIENATION OF LANDS : See POLLIEM. 2 ; 

limitation. 3. 

ANCESTRAL PROPERTY UNDER UITEILA 
AND HITAKSHARA, SALE OF.] Ancestral pro¬ 
perty which descends to a man under the Mitak- 
shara law is not exempted from liability to pay his 
debts because a son is bom to him. It is a pious 
duty on the part of the son to pay his father’s 
debts, and the ancestral property in which the son, 
as son, acquires an interest by birth is liable to the 
father's debts, unless they have been contracted 
for immoral purposes. The Mithila law is the 
same. Where a father has sold ancestral pro¬ 
perty for the discharge of his debts, if the appli 
cation of the bulk of the proceeds has been 
satisfactorily accounted for, the fact that a 
small part is not accounted for will not invalidate 
the sale. A son cannot, under the Mithila law, 
set aside the sale of ancestral property by his 
father for the discharge of the father’s debt, 
and oust the purchaser.—Whether a son can 
under the Mitakshara law recover an undivided 
share of ancestral property sold by his father, 
quaere .—A son is not entitled under the Mithila 
law to any interest in ancestral property sold by 
the father before his birth. GirdHaree LaLL 

V. Kantoo LaLl.321 


APPEAL, LEAVE TO : See also REVIEW AFTER 
APPEAL BROUGHT ; SPECIAL LEAVE TO 
APPEAL. 

A party who in observance of the rule of valu¬ 
ation prescribed by the stamp law of the country 
in which he sues, has paid stamp duty upon a 
sum lower than the appealable amount, is not 
thereby precluded from obtaining leave from the 
Courts of that country to appeal to Her Majesty 
in Council, if he can shew that the value of the 
property in dispute does reach the appealable 
amount. BaBOO LEKRAJ ROY z'. KaNHYA SiNGH 

[317. 

ARREARS OF ESTATES UNDER ATTACH 
MENT : See REVENUE SALE. 

ARREARS OF REVENUE, SALE FOR : See RE¬ 
VENUE SaLE ; Limitation. 3 . 

ATTACHMENT : See REVENUE SALE. I ; MANA¬ 
GER- 

BONA FIDE PURCHASER ; See EXECUTION 

Sale. 

BOND: CHAMPERTY. 

BREACH OF CONTRACT : See CONTRACT ; COM¬ 
PROMISE. 

BUTWARA : See MORTGAGE. 

CANCELLATION OF DEED : See PURDAH LadY, 
DEED BY. 

CESSER OF RESIDENCE : DEVISE. 

CHAMPERTY.] The Mofussil Courts of India 
administering justice according to the broad 
principles of equity and good conscience, will not 
apply the English law of champerty and main¬ 
tenance according to the practice of the English 
Courts, but they will consider whether a tran¬ 
saction impeached on the ground of maintenance 
is merely the acquisition of an interest in the 
Subject of litigation bona fide entered into, or 
whether it is an unfair or illegitimate transaction 
got up merely for the purpose of spoil or of liti¬ 
gation ; and they will not allow a stranger to 
interfere in family affairs by an agreement be¬ 
tween him and the real heirs that he should be 
entitled to a share of the estate—Case of Fischer 
V. Kamaia Haicker (8 Moore's Ind. Ap. Ca: 170) 
distinguished.—a stranger, advanced money 
to enable B , C.. and Z?.. childless Hindu widows, 
upon a false claim of inheritance, to take the 
estate of the family from E.. the rightful heir; 
A. got the entire control of the suit and of the 
affairs of C., and .O. ; and B., C*-, and exe- 
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cuted an instrument purporting lo secure to A. 
a large sum of money upon their obtaining the 
property, and also gave him their bond for a sum 
alleged to have been advanced by him. B., C., 
and £>., having agreed with B. lo withdraw the 
suit upon terms of compromise, B. was induced to 
enter into a bond to A., by which E. in effect 
engaged to pay to A., in discharge of his claim 
upon B., C., and I),, a fixed sum, which was 
claimed by A as the amount due to him ; and A. 
agreed to abandon his claim upon them on such 
payment, retaining the securities he held from 
them until ^’s bond was satisfied.>-At the time 
of entering into this bond, E. had only just at¬ 
tained his majority, was without proper counsel 
or assistance, and was threatened by A. with the 
consequences of not immediately acquiescing in 
his demand, the threats not being of bodily vio¬ 
lence, but of carrying on the suit to his ruin ; 
and such threats overcame his free will, and in¬ 
duced him, contrary to hi^ own judgment and 
sense of right, and without any evidence that the 
sum claimed was due, lo execute the bond.—On 
a suit by A. to enforce the bond :— Held, that the 
taking of the bond from E. did not amount to 
novation ; that the bond was wholly invalid as 
against E., and could not even be made to stand 
as a security fer what might really have been 
advanced by A, to B., C., and Z\, as nothing was 
ever due from £. to A., and there existed no pri¬ 
vity of contract between them. CHEDAMBAKa 

Chetty V. Renga Krishna Muthu Vira Pu- 

CHAIYA NAICKAR .... 241. 

COLLECTORS, REPORTS OF.] Reports made by 
collectors, acting under Reg. VII. of 1817, of the 
Madras Presidency . are not to be regarded as 
having judicial authority where they express 
opinions on the private rights of parties ; but 
being the reports of public officers made in the 
course of duty, and under statutable authority, 
they are entitled to great consideration so far as 
they supply information of official proceedings 
and historical facts, and also in so far as they are 
relevant to explain the conduct and acts of the 
parties in relation to them, and the proceedings 
of the Government founded on them. RaJAH 

MUTTU Ramalinga Setupati r/. Perianaya- 

GUM PILLAI . . - - . . 209 

COMMISSIONER TO TAKE ACCOUNTS. EFFECT 
OF REFERENCE TO : Sec ACCOUN’I. 
COMPROMISE.] Immoveable property partly situ¬ 
ated in Rohilcund and partly in Ondh, which had 
formerly belonged to the common ancestor of the 
Appellant and the Respondent, was claimed by 
each on the ground of heirship. Ry a deed of 
compromise they agreed lo divide it in certain 
proportions, and the agreement was carried out in 
Rohilcund, but not in Oud/t, where the Respondent 
was, and continued in possession. At the end of 
nine years from the date of the deed of compro¬ 
mise the Appellant sued for possession of her 
share of the property in Oud/i —The Judicial 
Commissioner of Oud/i having decided that the 
suit was founded on the contract contained in the 
deed of compromise or for a breach of it, and, 
therefore, barred by the Indian Ltmitaiitni Act, 
XIV. of 1859. s. 1, clause 10. It was (re» 
versing this decision), that the claim djd not rest 


COMPROMISE— 

on contract only, but on a title to the land ac¬ 
knowledged and defined by the contract, which 
was part only of the evidence of the Appellant to 
prove her case, and not all her case : and that, 
consequently, the suit was not founded on con¬ 
tract or for a breach of iti but was a suit for the 
recovery of immoveable property “ to which no 
other provision of the Act applies,” and, there¬ 
fore, subject only to the limitation of twelve years 
prescribed by s. i, clause 12. RANI MEWA KU- 
WAR r;. Rani Hulas Kuwar -167 

CONCEALMENT OF PRIOR CHARGE.] A per¬ 
son who has represented to an intending purchaser 
of land that he has not a security over that land, 
and induced him? under that belief, to buy, can¬ 
not as against that purchaser subsequently put 
his security in force. MuNNOO Lall v. Lalla 
CHOONEE Lall and Others - - 144 

CONDITIONAL DEVISE ; .iV.- Devise. 

CONDITION OF RESIDENCE, DEVISE ON : Sec 
Devise. 

CONFISCATION : See LIMITATION. 2. 

CONSTRUCTION OF MADRAS REOULA 
TION XXV OF 1802 : See COLLECTOR OF 
Trichinopoly V, Lekkamani and 

OTHERS ..... 282 
CONTINUOUS ACCOUNT : See LIMITATION. 4. 
CONTRACT : See also COMPROMISE. 

A. held debentures of B., a municipal body, and 
had a right to exchange them for lots of equal 
value, to be selected by him from building lands 
belonging to B ; the rent of which lots was to be 
set off against the interest on the debentures. A. 
notified to B. that he had selected certain lots, and 
asked permission to retain the debentures for a 
time, setting the interest against th® rent. B. con¬ 
sented to A's proposal, and at the same time in¬ 
formed A. that the selected lots exceeded the value 
of his debentures, and that he must pay the differ 
ence. A» made no reply to this communication.— 
A. afterwards sued for interest on the deben> 
tures :— Held, that A. was not entitled to interest, 
the contract being complete, and the indication by 
of the difference in quantity not amounting to 
an introduction of a new term into the nego¬ 
tiation.—A correspondence between A. and B. 
amounted to a contract for a purchase of a future 
interest in immovable property :— Held that such 
correspondence did not require registration under 
the Indian Registration Act, 1866. PORT CAN 

NiNG Land. Investment, Reclamation, and 

DOCK CO.- . Smith • • ■ - 124 

CONTRACT, INTRODUCTION OF NEW TERM 
INTO : See PORT CANNING CO. v. 
Smith -124 

CORRESPONDENCE. CONTRACT CONSTITUTED 

BY : See CONTRACT. 

DAMAGE BY OVERFLOW OF WATER FROM 
TANKS : See TANKS. 

DEBENTURES : See CONTRACT. 
DECLARATORY DECREE : See PRACl'lCE 3 
DECREE : PRACTICE. 3 ; EXECUTIOn’SaLE. 

DEED; CANCELLATION OF: See PURDAH LaDY 
Deed bv. • 

DEED OF COMPROMISE : See COMPROMISE, 
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deeds, setting aside : Ste HEIRSHIP. 

devise on condition of residence.] 

Where a devise is to determine on the devisee ceas¬ 
ing to use a certain house as his residence, and no 
manner or period of residence is prescribed, ex¬ 
clusive residence is not supposed to be meant; 
the occasional use of the house and keeping an 
establishment in it with the intention of again 
using it as a residence is a sufficient compliance 
with the condition.—Question raised as to what 
is a sufficient compliance with the condition of 
using a lioitokanah house as a residence.—The 
condition as to cesser does not arise in con¬ 
sequence of the devisee not using the house in 
any sense as his residence for four years after the 
testator’s death, where the delay can be justified 
by the pendency of a suit brought to defeat his 
title, and by his inability to obtain possession of 
the whole of the house from trustees, and by 
the unfit state of the house for residence owing 
to the want of repairs, which were in progress. 
Tagore v. Tagore - 387 

DURPUTNEE TALOOK : PUTNEE TaLOOK. 

EFFECT OF REFERENCE TO COMMISSIONER 
TO TAKE ACCOUNTS : Sec ACCOUNT. 

EFFECT OF REVIEW BY COURT BELOW, 
AFTER APPEAL BROUGHT: See REVIEW. 

EJECTMENT,] A Plaintiff in ejectment must 
give strict proof of his title. TIERY v. KRISTO- 
DHUN BOSE AND OTHERS - - - - 76 

ESTATE OF INHERITANCE : See POLLIEM. 

EXECUTION SALE, EFFECT OF.J Where a Court 
of Justice has given a decree against a parly in 
favour of a creditor, and has ordered certain pro¬ 
perty to be set up for sale in execution of the 
decree, a bona fide purchaser under the execution, 
who has paid the purchase-money, is not liable to 
have the property taken from him on the ground 
that the decree proceeded upon an erroneous view 
of the law. GIRDHAREE LaLL v. KaNTOO LaL 

[321 

FACT, QUESTION OF : Sec PRACTICE. 2, 5. 

HEIRSHIP : See also COMPROMISE. 

In a suit for setting aside deeds some evidence 
ought to be given by the Plaintiff in order to im¬ 
peach such deeds; and he is not entitled, merely on 
proof of heirship, to throw on the Defendant the 
burden of shewing a better title. TaCOORDEEN 
Tewarry 2'. Nawab Syed Ali Khan 192 

HEREDITARY RIGHT : See POLLIEM. 2. 

HINDU FAMILY : See PARTITION Ob IltNDU 
Family. 

HINDU, LEGITIMACY OF : See LEGITIMACY. 

HINDU manager, PURCHASE BY : RE¬ 

VENUE Sale. 2. 

ILLEGITIMACY ; See LEGITIMACY OF HINDU ; , 

Mahomedan Law. 

IMMOVEABLE PROPERTY • See COMPROMISE ; 
CONTRACT. 

INDIAN LIMITATION ACT. XIV, 1859 : 
COMPROMISE; LIMITATION. 

INDIAN REGISTRATION ACT. 1866 : CON. 

TRACT; Special Leave to appeal. 2. 


INHERITANCE, ESTATE OF : See POLLIEM. 

INTEREST : See CONTRACT. 

LANDS ALLOTTED IN SEVERALTY: MORT¬ 

GAGE. 

I LEASE.] A valid lease cannot be granted by a 
person not in possession of the lands leased, 
TIERY V. KRISTODHUN BOSE - 76 

LEGITIMACY OF HINDU.] A child, born in 
wedlock, of a Hindu husband and wife, is not 
rendered illegitimate by the circumstance that he 
was begotten before their marriage. COLLECTOR 
i OF TRICHINOPOLY r. LEKKAMANl .4ND OTHERS 

262 

LIABILITY OF ZEMINDAR FOR DAMAGE 
DONE BY TANKS : .SVt- TANKS. 

LIMITATION OF SUIT : also COMPROMISE; 

PARTITION OF JOI.NT HINDU FAMILY,2; 
TODA Giras. 

j 1.-The applicability of particular sections 

I of the Statute must be determined by the character 
of the thing sued for, and not by the status, race, 
and character, or religion of the parties to the 
suit.MAHARANA FaTTEHSANGJI JASWATSANGJI 
V. Dessai KaLLIANRAIJI HEKOOMUTRAIJI 34 

2 -.4. died the ostensible owner of certain 

lands, leaving two sons under age. Upon /i.'s 
death, B., alleging that he was himself the real 
owner of the lands caused himself to be recorded 
as owner in the collector’s books, and took pos¬ 
session. Some year’s later, B. was convicted and 
executed as a rebel, and all the property In his 
possession confiscated, including the land so taken 
by him.—The sons ofsued for the recovery 
of the lands of which they had been dispossessed 
by B —The suit was brought more than a year 
after the younger Plaintiff came of age, and more 
than a year after the passing of Act IX. of 7859 , 
which allows (s. 20 ; only one year to sue, and 
does not save the rights of persons under dis¬ 
ability;— /feld^ that the claim was Inrred by 
limitation. MOHUMMUD BaHadoor Kh.\N v. 
COLLECTOR OF BaREILLY AND OTHERS - 167 

3 . -Theialookof a zemindar was sold in 

1854 for arrears of revenue, and possession was 
given to the purchaser in J855 : it was subse¬ 
quently represented by him to the Government 
that fifty of the villages had been sold wrong¬ 
fully, inasmuch as they were mocassa villagCvS, 
which had been alienated from the zemindary 
and paid a (juit-reoi only to the zemindar. In 
r86o the Go\ernn ent ordered an annual payment 
to be made to the e.\--zaniindai by way of compen¬ 
sation ; but he did not accept it, and he sued in 
1868 for the recovery of the villages :— f/eld, that 
more than twelve years having elapsed since the 
sale and the dispossession, the Act. XIV of 1859 
was a bar to the suit, notwithstanding the trans¬ 
actions between the Government and the e.\- 
zemindar. KaJaH Sri CHaITaNVA CHUNDRA v. 
COLLEOTOR of GanJa.M - . 335 

4 .-An agreement between a principal and 

his agent commenced with an admitted balance, 
and clearly contemplated the existence of an 
account current containing mutual items of debit 
and credit. The agreement contained a stipula¬ 
tion that on the adjustment of the accounts the 
• principal should be bound to pay such balance as 
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IIHITATION OF SUIT — continued. 


UOBTO A OE — eontinued. 


might be found due from him The account was 
kept accordingly as a continuous account, and 
contained several items which brought down the 
mutual dealings to March, 1868. The agent sued 
in February, 1871, to recover the balance due to 
him on the account that the case fell 

within the 8th section of Act XIV. of 1859, and 
was not barred by limitation, even as to the items 
which were dated more than three years before 
the institution of the suit, Watson z. AGA 
MEHEDEE SHERAZEE - - 346 

UADRAS REGULATION XXV. OF 1802 , CON¬ 
STRUCTION OF : See COLLECTOR OF 

Trichinopoly V. Lekkamani and 
Others. [282 

MAHOMEDAN LAW.] A., B,. and C., Maho’ 
medans of the .Sheah sect, the illegitimate sons 
and daughter ofa Mahomedan female, by a 
married Hindu, obtained after the death of D., a 
certificate of representation to her under Act 
XXVII. of i860, as her sons and daughter, ad¬ 
ducing evidence to show that they were her sole 
children and heirs :— field, not to amount to an 
acknowledgment by A that B. was his brother to i 
all intents and purposes, and entitled to inherit 
from him as such. MIRZA HimmuT BaH^DOOR v. 

Mussumut Sahebzadee Begum • • 23 

MAINTENANCE : CHAMPERTY. 

MANAGER ] The appointment of a Surburakar, 
or manager, by a Court, does not supersede an 
attachment, Bunwaree Call Sahoo v. Moha- 

beer Proshad stNGH AND Others - 89 

managing member : See REVENUE SALE. 2 . 

MITAKSHARA LAW. SALE UNDER : 6Vf AN¬ 
CESTRAL Property. 

MITHILA LAW, SALE UNDER : .See ANCES¬ 
TRAL Property. 

M 0 CAS 8 A VILLAGE : Limitation. 3. 

MOFUSSIL COURTS : .Yiff CHAMPERTY. 

MOHUNT.] The important principle to be ob¬ 
served by the Courts in dealing with the consti 
tution and rules of religious brotherhoods attached 
to Hindu temples is to ascertain, if possible, the 
special laws and usages governing the particular 
community whose affairs have become the subject 
of litigation, and to be guided by them. The 
custom and practice in such matters is to be 
proved by testimony—A zemindar claiming a 

customary right to grant confirmation of the elec¬ 
tion of a mohunt must prove the custom. An 

acknowledgment, taken in troubled times from ' 
the guardian of an infant mohunt. of a zemindar’s 1 
customary right to control and remove the mohunt, 

is entitled to little, if any. weight as evidence of 

the custom.—The superintending authority over 
religious endowments exercised by the old rulers 
of the country passed to the British Government ; 
and Keg. VII. of 1817 of the Presideney. 

merely defined the manner in which that power 
w-as thenceforth to be exercised. RaJah MuTTU 

Ramalinga Setupati Perianayagu.m 

Pillai [209 

MOTGAGE.] a mortgage of an undivide 1 share 
in land may be enforced against Kinds which, 
under a butwara or revenue partition, hav’^e been 


allotted in lieu of such share, whether such lands 
be in the possession of the mortgagor or of one 
who has purchased his right, title, and interest. 
Lands allotted in severalty by the butwara to the 
co-sharers of the mortgagor are not subject to the 
mortaage.—The case of iiaioab Sidhee Nuzur Ah 
Khan v. Rafak Ojoedyaram Khan (10 Moo. Ind. 
App. 540), approved. BYJNATH LaLL v. RaMOO- 
DEEN CHOWDRY AND OTHERS - - 106 

MUNICIPAL BODY : See CONTRACT. 

NOMINATION BY GOVERNMENT : .Ytv POL- 
LIEM. 2 . 

NON-RESIDENCE : See DEVISE. 

NOVATION : See CHAMPERTY. 

OVERFLOW OF WATER FROM TANKS, 
DAMAGE BY : See TANKS. 

OWNER : limitation. 2. 

PARTITION OF JOINT HINDU FAMILY.] 1. In 
a joint Hindu family, in which partitions of 
family property have formally taken place, the 

fact that there has been no division of the estate 

during six or seven generations does not deprive 
the members of the right to demand a partition. 
—Rule against giving special leave to re open the 
whole case, when application is made for the first 
lime at the hearing of the appeal. Thakur 
Durriao Singh v. Thakur Davi Singh 1 

8-—‘he bulk of the estate of a 
liindu family is held and managed by a single 
member of the family, and the other meinbere 
receive and enjoy part of the lands as seer, the 
possession of the bulk of the estate by the manager 
isnot adverse, so as to bar. under the Limitation 
Act, Xiy. of 1859. s. I, cl. 13, a suit by the others 
for partition ; unless there are circumstances to 
shew that they accepted the seer lands in lieu of 
the shares that would have been allotted to them 
on a partition.—The case of Appavier v. Rama 
Subba Aiyan App. Cases, 7s) ap¬ 

proved. runjeet Singh v. Kooer GujraI 
Singh. g 

3 . -Where a question arises whether an 

arrangement among the members of a Hindu 
family not attended with actual partition by 
metes and bounds, has the effect of a division in 
estate ; the Court will, in determining such ques¬ 
tion, consider whether the intention of the parties 
to be inferred from the instruments which they 
have executed and the acts they have done, was 
to effect such a division.—Circumstances under 
which an intention to effect a separation has been 
inferred—The case of Appozder \,RamaSttbba 
Aiyan (ii Moo. Ind. App. 75) followed. Baboo 

Doorga Pershad V. Mussumat Kundijn 

KOOWAR. rgg 

partition by butwara : MORTGAGE. 

POLLIEM.] 1 . An unsettled polliem in the 
Madras Presidency may be hereditary ; whether 
it is so. must be ascertained by evidence in each 

case. Proof of possession, or receipt of rent by a 

person who pays the land revenue direct to 

Government, is /'Wwj/“aaV evidence of an estate 
of inheritance.—Where an issue, though in terms 

covering the mam question in the cause, does not 
sufhcienUy diiect the attention of the parties to 
the main question of fact necessary to be decided, 
and a party may have been prevented from ad-' 
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'SOJtlX'&Vi-“Continued, 

ducing evidence, a fresh issue may be directed to 
try the principal question of fact,—The first issue 
raised in the lower Court was, whether a zemin- 
dary or the income thereof was answerable for the 
debt of the late zemindar.—Their Lordships grant¬ 
ed an issue to try whether the late zemindar had 
an estate of inheritance in the zemindary which 
descended to his minor son as his heir.—Terms on 
which such issue will be granted. OOLAGaPPA 
CHETTY V. ArBUTHNOT - - - . 268 

2 . - The affirmative words of the 2nd sec¬ 

tion of Madras Reg. XXV. of iSo2 did not either 
give new rights to the owners of lands not perma¬ 
nently assessed, or take away from them any rights 
which they then had. It merely vested in all 
zemindars an hereditary right at a fixed revenue 
upon the conclusion of the permanent assessment 
with them. The words “ proprietors of land,” as 
\x 9 ed ho\\i\i\ Bengai Code ot 1793 ^‘'d in the 
Madras Code of 1802, refer to “ zemindars, inde¬ 
pendent talookdars, and others who pay the 
revenue assessed upon their estates immediately 
to Government ; ” and the words “ proprietary 
possession,” as used in the recital of Madras Reg. 
XXV. of i8o 2, must al.so be read in a similar sense 
as meaning the possession and rights of a 
“proprietor” in the technical sense in which 
that word is used, viz., the person w'ho pays the 
revenue immediately to Government.—The pre¬ 
amble of Madras Reg. XXV. of 1802 recognises 
the right of private property, and does not assert a 
right on the part of Government to deprive or 
dispossess zemindars in their lifetime, or their 
heirs after their deaths, for the purpose of 
transferring their rights to Government, or to new 
holders at the will of Government, independent 
of any considerations connected with the realiza 
tion of revenue—The object of the Madras Reg. 
XXXI. of 1802 was only the protection of the 
revenue from invalid lakirij grants, and to provide 
for the mode of trying the validity of the titles of 
persons claiming to hold their lands exempt from 
the payment of revenue ; it was not intended to 
confer upon Government any title which did not 
then exist. The words “ alienations of land ” 
refer not to mere transfers from one proprietor 
to another, but to grants for holding lands 
exempt from the payment of revenue.—A polliem 
may be hereditary though not permanently set- 
tied under Reg. XXV. of 1802 ; and the exis¬ 
tence of a proprietary estate in polliems or other 

lands not permanently assessed, and the tenure 
by which it has been held, are judicially deter 
minable on legal evidence.—The polliem of 
Marungapuri is an ancestral hereditary polliem, 
and not subject to the appointment of Government. 
—In India, the proof of possession or of receipt 
of rent by a person who pays the land revenue 
immediately to Government is prima facie evi¬ 
dence of an estate of inheritance in the case of an 
ordinary zemindary. The evidence is still strong¬ 
er if it be proved that the estate has passed, on 
one or more occasions, from ancestor to heir. 
There is no difference in this respect between a 
polliem and an ordinary zemindary. The only 
difference between a polliem or zemindary which 
is permanently settled and one that is not is 
that, in the former the Government is pre- 


FOLLIEU — continued. 

eluded for ever from raising the revenue ; and in 
the latter the Government may or may not have 
that power. COLLECTOR OF TRICHINOPOLY 
Lekkamani and Others - - - 282 

PRACTICE.] 1 . A party to a suit having adopted 
a certain valuation cannot, in the same suit, object 
to that valuation. KRISTO InDRO Saha v. 
HUROMONEE DaSSEE. 84 

2 - The Judicial Committee will not dis¬ 

turb the concurrent finding of two Lower Courts 
on a question of fact. MUNNOO Lall v. LalLA 
CHOONEE LaLL AND OTHERS - - 144 

.S*^^ also Appeal ; Review after Ap¬ 
peal Brought ; special Leave to 
Appeal. 

3 . -Where a suit is brought for confirma¬ 

tion of possession and the setting aside of deeds 
by a person alleging himself to be in possession 
and to be heir, and he proves his heirship and that 
the deeds ought Jo be set aside, but fails to prove 
possession, the decree cannot be for confirmation 
of possession, but it should direct the deeds to be 
set aside, and should not be limited to a declara¬ 
tion of the Plaintiff’s title as heir. TaCOORDEEN 
Tewarry V. Nawab Syed Ali Khan - 192 

4 . -Terms on which a fresh issue to try 

principal question of fact will be granted. Oola- 
GAPPA CHEITY V. ARBUTHNOT - -268 

5 . — Whether it would be competent to the 

Court to re-open a question of account against a 
clear finding upon a question of fact relating to 
the account, and made by the Commissioner upon 
evidence properly before him, quaere. WaTSON 
V. AGA MEHEDEE SHERAZEE - . 346 

PRINCIPAL AND AGENT : LIMITATION. 4. 

PRIOR CHARGE : See CONCEALMENT OF PRIOR 
CHARGE. 

PURCHASE BY HINDU MANAGER : .SVt- Reve 
NUE Sale. 2. 

PURCHASER, BONA FIDE : Sec CONCEALMEN'l 

OF Prior Charge ; Execution Sale. 
PURDAH LADY, DEED BY.] Where a purdanu- 
sheen lady, living apart from her relations and 
natural advisers, makes a deed in favour of a per¬ 
son who has on some occasions acted as her man 

of business, the strongest proof ought to be given 

by him that the transaction was a real and bona 
fide one, and was fully understood by the lady 
whose property is dealt with. TaCOORDEEN 

Tewarry v. Nawab Sved ali Khan - 192 

PUTNEE TALOOE : See also LIMITATION. 3. 
Under the description “ putnee talook,” it must 
prima facie intended that the tenure called a 
putnee tenure was a tenure transferable by sale, 
and upon the creation of which it was stipulated 
by the terms of the engagement interchanged that 
in case of an arrear occurring, the estate might be 
brought to sale free from incumbrances. Accord¬ 
ing to the effect of Act X. of 1859, s. 105, Reg. 
VIII. of 1819, ss. 8 and ii, and, probably also 
of Reg,- I. of 1820, the effect of the sale of 
Such a taiook for arrears of rent is to destroy all 
incumbrances which have been created by the put- 
needar, e. g. a durputnee tenure. BRINDaBUN 

Chunder Sircar Chowdhry v, Brindarun 
CHUNDER DEY CHOWDHRY - . - . 178 
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PUTNEE tenure : PUTNEE TaLOOK. 

question of FACT: ACCOUNT; POI.LIEM ; 

PRACTICE. 2, 4 , 5. 

REFERENCE TO COMMISSIONER TO TAKE 
ACCOUNTS: S<'( ACCOUNTS. 
registration : S^e CONTRACT. 

REIIGIOUS ENDOWMENT: MOHUNT. 

REPORTS OF COLLECTORS: See COLLECTORS. 

Reports of. 

RESIDENCE, DEVICE ON CONDITION OF: See 
Devise. 

REVENUE PARTITION: See MORTGAGE. 

REVENUE SALE: a/j<; LIMITATION. 3. 

Where an estate, or a share in an estate, not 
severed for the purposes of revenue, is under 
attachment by order of a civil Court in execu¬ 
tion of a decree, such estate or share cannot, under 
sect. 5 of ACt. XI. of 1859. be sold for arrears of 
revenue without the notice required by sect. 5 of 
that Act.—The words “ arrears of estates under 
attachment ” are not confined to estates the whole 
of which are under attachment. BUNWaREE LaLL 

Sahoo 7 ‘. mohabeek Proshad Singh - 89 

2 . -A purchase at a sale for arrears 

of revenue under Act. I. of 1845 made by the 
managing member of a joint Hindu family in his 
own name, but on behalf of the joint family, is 
not affected by the 21st section of that Act ; and 
the members of the joint family tan sue to enforce 
rights acquired by them under such a purchase, 
as against the managing member, though he is 
the sole certified purchaser. 1 'OONDUN SiNGH v. 

Pokhwarain Singh - 342 

REVIEW AFTER APPEAL BROUGHT, EFFECT 
OF.] Where, after appeal brought, the Court 
below has passed a judgment in review in the 
same case, which has been sent up and notified to 
Her Majesty in Council, and put on record in the 
appeal case, it is open to the Judicial Committee 
to pass judgment on the appeal, without prejudice 
to the subsequent judgment which was passed on 
review. Toonoun SlNGH ?•. Pokhnarain 
Singh [842 

PALE FOR ARREARS OF RENT- See PUTNEE 
Talook. 

SALE FOR ARREARS OF REVNUE : AVf RE¬ 
VENUE Sale, i, 2. 

SALE IN EXECUTION; EXECUTION Sale. 

SALE OF ANCESTRAL PROPERTY : AW ANCES¬ 
TRAL PROPERTY. 

SPECIAL LEAVE TO APPEAL: A’.v a/so APPEAL; 
Review after Appeai, brought. 

I. Rule against special leave to re open the 


SPECIAL LEAVE TO AVT^AL^eon/snuee/. 

whole case, when application is made for the firs 
time at the hearing of the appeal. ThaKUR 
darriao Singh thakuk davi Singh • 

2 . -Special leave to appeal granted to tr\ 

whether under the Indian Registration Aett 1872 
a Zillah Judge can rescind an order of hlsowi 
Court refusing to register a document. MeeR 
REASUT HOSSEIN V, HaDJEE ABDOOLLAH ANr 

Others • • • - • • 7 ^ 

3 . -Special leave to appeal granted in w 

suit which had been Consolidated by consent c 
both parlies. KRISTO iNORO SaHA v. HUROMO- 
NEE DaSSEE - -84 

STAMP DUTY ON APPEAL : See APPEAL. 
SURBURAKAR: See MANAGER. 

TALOOK : See PUTNEE TALOOK ; I.IMITATION 3. 

TANKS, ZEMINDAR’S LIABILITY FOR 
DAMAGE CAUSED BY.] Where it is the duty of 
the zemindar to maintain.the tanks on his zemir 
dary, which are part of a national system of irr 
gation, recognised by the laws of India as essentia 
to the welfare of the inhabitants, and the banks <. 
a tank are washed away'by an extraordinary fioc 
without negligence on his part x-IIe/d, that the 
zemindar is not liable for any damage that may be 
occasioned by the overflow of the water. Fletcher 
V. Rylands (Law Rep. 3 H.L. 330). distinguished. 
Madras Railway company v. Zemindar of 
' Carvatenagarum. 364 

! TENURE : See PUTNEE TaLOOK. 

j TODA GIRAS.] An heriditary right to toda giras 
^ payable by an inamdar out of the rents of a village 
is an interest in immoveable properly within the 
meaning of the Limitation Act, XIV. of 1839, and 
a claim for arrears of it for upwards of six years 
is not barred by clause 61, sect.] of that*Act. 
MAHARANA FaTTEHSANGJI JASWATSANGJI V. 
Dessai KALLIANRAIJI HEKOOMUTRAIJI S 4 

UNDUE PRESSURE : CHAMPERTY. 

.VALUATION: .SW PRACTICE, l. 

VALUATION, RULE OF. AS TO STAMP DUTY ; 

Sec APPEAL, LEAVE TO. 

WATER, damage BY OVERFLOW OF, FROM 
TANKS : See TANKS. 

ZEMINDAR,CONFIRMATION BY- See MOHUNT. 

ZEMINDAR, DEBTS OF, WHETHER CHARGE¬ 
ABLE ON ZEMINDARY : PoLLIEM i. 

ZEMINDAR. LIABILITY OF FOR DAMAGE 
CAUSED BY TANKS : SeetMiKS. 
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